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CURRENT TOPICS. 





There will probably he some legislation, or 
some attempted legislation, both in Congress 
and in the legislatures of several of the 
States during this winter on the subject of 
the judiciary. The plan for the relief of the 
Supreme Court of the United States, recom- 
mended by the attorney-general und likely to 
receive the attention of Congress, is, briefly, 
the establishment of a Federal Court of Ap- 
peals, intermediate between the Circuit Court 
and the Supreme Court, with final jurisdiction 
within the pecuniary limit of $10,000, and a 
discretionary right to grant appeals in causes 
involving less than that amount. It is pro- 
posed to form this court simply by an increase 
of the circuit judges; the increase being one 
additional in each circuit, save the second 
which is to have two. 





There are two objections urged against 
this plan, either of which ought to be 
sufficient to insure its rejection, unless 
it is in some way modified so as to avoid 
them. The first is, that such a court would 
be sorely tempted to disregard the authority 
of the Supreme Court decisions in those 
cases in which its jurisdiction is final; and 
the second, that the exercise of the discre- 
tionary power of granting appeals, would 
necessarily produce confusion in the pre- 
cedents. The bench of one circuit would, 
in all likelihood, consider a case involving 
certain facts or principles of law of sufficient 
importance to justify an appeal, while that 
of another circuit would rule otherwise in 
cases exactly similar, and there would be no 
method of correcting the discrepancy. 


~~ 
> 





The Ohio Bar Association have been at 
work for some time on the subject of legal 
reform, and have evolved a plan which is 
worthy of attention. The measure which 
they resolved, on the 29th ult.,to recommend 
to the legislature of their State, involves the 
abolition of the District and Superior Courts, 
the resolution of the present Supreme Court 
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into a commission to dispose of its own unfin- 
ished business and that of the District courts, 
and the establishment of a new Supreme 
Court, to consist of nine members, three of 
whom shall be chosen every three years fora 
term of office of nine years. In case of so 
great an accumulation of work as to create 
‘‘vexatious delays,’’ this court is, by the con- 
currence of three fourths of the members of 
each house, to be organized into two divisions. 





A singular feature of the plan is that it 
provides for a minority representation upon 
the Supreme bench; while at each election 
three judges are to be chosen, no elector 
shall be permitted to vote for more than two 
candidates. This provision did not receive the 
approval of the association without much dis- 
cussion and strenuous opposition. The 
principle underlying the measure is attractive 
on grounds of abstract justice; but as it is 
one hitherto untried in our system of juris- 
prudence, it should be adopted only after the 
most mature deliberation. 





While the question of judicial reform is 
being discussed, is it not well for the bar, and 
indeed the whole people, to consider whether 
the entire system is not seriously defect- 
ive, and not merely the appellate tribu- 


nals? The effects of the inefliciency of the’ 


system indeed show themselves in a glaring 
light only in the crowded state of the dockets 
of the various Supreme Courts, but we be- 
lieve that the cause of the disorder takes its 
root at nisi prius. There are too many ap- 
peals; and causes are sent up on appeal in 
such a condition that it is impossible for 
counsel and judges in the appellate tribunal 
to dispose of them without much useless 
labor. This is a consequence of the crowd- 
ed condition of the nisi prius dockets, nec- 
essitating the transaction of business in 
great haste and without mature deliberation. 
The salaries of the nisi prius judges are so 
meager as to render ‘the position unattractive 
to the members of the bar most capable of 
filling it. The terms of office, too, in most of 
the States, are too short. Hardly has a judge 
become reasonably well trained in the arduous 
duty of conducting trials at nisi prius, before 
he must go before the people for re-election, 
or retire from the bench. If there is to be 
reform, let it be thorough. 
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ANTECEDENT INDEBTEDNESS AS A 
VALUABLE CONSIDERATION. 


The possession of property at the common 
law is never regarded as anything more than 
prima facie evidence of title.1 The posses- 
sor, therefore, who has nothing but a bare 
possession, cannot transfer 4 title to a pur- 
chaser, for he can only transfer that which he 
has,—nemo plus juris in alium transferre potest 
quam ipse habet. To this general principle 
there was at common law an exception in case 
of a sale in a market overt; but in this coun- 
try there are no markets overt, nor is there 
any usage or custom to modify, control or 
interfere with the application of this rule.? 
Consequently, a purchaser acquires no title if 
he buys goods that have been lost or stolen.* 
The doctrine, however, is not limited to pur- 
chases from a finder or a thief, but applies to 
purchases from a possessor who has no real 
or apparent authority to sell; as for instance, 
a bailor,* or an agent whose authority is lim- 
ited to the custody or preservation of the 
property.5 In all cases of this kind, the doc- 
trine of caveat emptor applies. The purchaser 
krows that he has no right to trust to the 
possession alone ; for the law, with its jealous 
regard for the sanctity of titles and the pres- 
ervation of the right to property, has made 
the possession only prima facie evidence of 
title. In pursuance of this public policy, it 
declares that in such a case, the loss, if any, 
must fall upon the purchaser. 

If the owner, however, puts the party in 
possession under a contract of sale, or clothes 
him with an apparent power to sell, then he 
must bear the loss, if any. The purchaser in 
such case is justified in considering the pos- 
sessor as the true owner; for the possession is 
not a bare possession, but a possession coupled 
with a consent, either real or apparent, on the 
part of the owner, to part with the title. The 


1 Arundell v. Phipps, 10 Ves. Ch. 139. 

2 Wheelwright v. Depeyster, 1 Johns. 471; Mowrey 
v. Walsh, 8 Cow. 238; Fawcett v. Osborn, 82 Ill. 411; 
Ventress v. Smith, 10 Pet. 175. 

3 Peer v. Humphrey, 2 A. & E. 495; 8s. c.,4N. & M. 
430; Basset v. Green, 2 Duvall, 560; Dodd v. Arnold, 
28 Tex. 97. 

4Hartop v. Hoare, 1 Wils. 8; s. c., 2 Strange, 1187; 
Fawcett v. Osborn, $2 Ill. 411; Johnson v. Wliley, 46 
N. H. 75; Sanborn v. Colman, 6 N. H. 14. 

5 Emerson v. Fisk, 6 Me. 200; Dresser Manf. Co. vy. 
Waterson, 3 Met. 9. 





owner consents to take the personal obligation 
of the possessor; the purchaser trusts only 
the property and the possessor’s apparent title. 
If the possessor perpetrates a fraud by means 
of the possession, the owner must bear the 
loss upon the principle that when one of two 
innocent persons must suffer, the loss must 
fall upon him who, by his indiscretion, has 
enabled such third person to commit the 
fraud.® In this respect it makes no difference 
whether the property is real or personal. The 
ground of the decision is the same in both. It 
is, that the delivery of the thing by the owner 
to one who has the evidence of title with the 
owner’s consent, gives such an appearance of 
ownership that the purchaser under him is 
justified in dealing with him as the true owner.7 
The only ground upon which a purchaser is 
protected in such a case, is that he trusted to 
the property, and will suffer a loss if it is 
taken from him. As against the true owner, 
he sets up the change in his condition to di- 
vest the owner of title by way of estoppel. 
But if there will be no loss, there is no 
ground for an estoppel. If he does not part 
with value, but merely takes it in considera- 
tion of an antecedent debt, then there is no 
alteration in his condition. There is no loss 
to support an estoppel, for he has his 
remedy against the possessor when the 
property is taken from him. Therefore he 


; is not entitled to protection against the own- 


er, if he takes it in payment’ of an ante- 
cedent debt, or as collateral security 9 for an 


6 Root y. French, 138 Wend. 570. 

7 Somes y. Brewer, 2 Pick. 184. 

8 Dickerson y. Tillinghast, 4 Paige, 215; Jackson v. 
Myers, 11 Wend. 583; Metropolitan Bank vy. Godfrey, 
23 Ill. 579; Baze v. Arper, 6 Minn. 220; Rowan v. 
Adams, S. & M. Ch. 45; Powell v. Jeffries, 5 Ill. 387; 
Pancoast vy. Duval, 26 N. J. Eq. 445; Zorn v. Railroad 
Co., 5 Rich. (N. 8.) 90; Pickett vy. Barron, 29 Barb. 
505; Stuart v. Kissam, 2 Barb. 498; Rhea v. Allison, 
3 Head. 176; George v. Kimball, 24 Pick 234, 240; 
Abbott v. Marshall, 48 Me. 44; Downs vy. Belden, 46 
Vt. 674; Weaver v. Barden, 49 N. Y. 286; Joy v. 
Campbell, 1 Sch. & L. 346; Crane vy. Drake, 2 Vern. 
616; Stone v. Welling, 14 Mich. 514. Con- 
tra Plumb y. Fluitt, 2 Anst. 482; Love v. Taylor, 26 
Miss. 567; Soule vy. Shotwell, 52 Miss. 236; Gibson vy. 
Moore, 7 B. Mon. 92; Shnfeldt v. Pease, 16 Wis. 659; 
Nugent vy. Gifford, 1 Atk. 463; Butters v. Haughwout, 
42 Ill. 18. 

9 Morse v. Godfrey, 3 Story, 390; Manhattan Co. v. 
Evertson, 6 Paige, 457; Westervelt v. Haff, 2 Sandf. 
Ch. 98; Wood v. Robinson, 22 N. Y. 564; Glinski v. 
Zawadski, 8 Fla. 405; Donaldson v. State Bank, 1 
Dey. Eq. 103; Smith v. Osborn, 33 Mich. 410; Perkins 
v. Swank, 43 Miss. 349; Alexander v. Caldwell, 56 
Ala. 517; Spurlock y. Sullivan, 36 Tex. 511; Mingus 
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antecedent debt. For the same reason the 
true owner has the better right as against a 
trustee for the benefit of creditors,!° although 
the creditors release their debts,“ or an as- 
signee in bankruptcy,?? or an attaching cred- 
itor,/* or an execution creditor, or a judg- 
ment creditor,!° who buys the property under 
an execution issued upon his judgment. Any 
other doctrine would be an inducement to 
fraud, for it would enable an insolvent debt- 
or to buy property and turn it over imme- 
diately to a preferred ereditor.1® As a bill 
of lading is only quasi negotiable, and is 
merely a symbol of the possession of the 
goods, a transfer in consideration of an ante- 
cedent debt is not a transfer for value." 


— 
v. Condit, 28 N. J. Eq. 313; Cary v. White, 52 N. Y. 
188; s. Cc. 7 Lans. 1; Root yv. French, 13 Wend. 570; 
Poor v. Woodburn, 25 Vt. 235; Gafford v. Stearns, 51 
Ala. 434; Tiffany v. Warren, 24 How. Pr. 293; Harris 
vy. Horner, 1 Dev. & Bat. Eq. 455; Turner v. Peti- 
grew, 6 Humph. 438; Barnard v. Campbell, 55 N. Y. 
456; 8. C. 58 N. Y. 73; Harwood v. Jones, 10G. & J. 
404. Contra, Babcock v. Jordan, 24 Ind 14; Partridge 
v. Smith, 2 Biss. 183; Coleman vy. Smith, 55 Ala. 368. 

10 Ratcliffe v. Sangston, 18 Md. 383; Van Heusen v. 
Radcliff, 17 N. Y. 580; In re Howe, 1 Paige, 
125; Burn v. Burn, 3 Ves. Jr. 576; Willis v. Hender- 
son, 5 Ill. 18; Keeler v. Field, 1 Paige, 312; Hag- 
gerty v. Palmer, 6 Johns. Ch. 487; Harris v. Hart, 6 
Duer, 606. Contra, Dey v. Dunham, 2 Johns. Ch. 182. 

11 Clark v, Flint, 22 Pick. 231; Knowles y. Lord, 
4 Whart. 500. 

12 Donaldson vy. Farwell, 93 U. S. 681; s. C. 5 Biss. 
451. 

13 Hussey v. Thornton, 4 Mass. 405; Buflington v. 
Gerrish, 15 Mass. 156; Barrett v. Pritchard, 2 Pick. 
512; Reed v. Upton, 19 Pick. 522; Buson v. Dough- 
erty, 11 Humph. 50; Gilbert v. Hudson, 4 Me. 345; 
Field v. Stearns, 42 Vt. 106. 

14 Bristol v. Wilsmore,1 B & C. 514; Tamplinv. 
Addy, 8 Cow. 239, note; Herring v. Hoppock, 3 
Duer, 20; Van Cleef v. Fleet, 15 Johns. 147; Ash v. 
Putnam, 1 Hill, 302. 

15 Devoe v. Brandt, 58 N. Y. 462; Arnold vy. Pat- 
rick, 6 Paige, 310; Wright v. Douglass, 10 Barb. 97; 
Rollins vy. Callender, Freem. Ch. (Miss.) 295; Wil- 
liams v. Hollingsworth, 1 Strobh, Eq. 103; Schultz v. 
Carter, Speer’s Eq. 533; Ayres v. Duprey, 27 Tex. 
593; Orme v. Roberts, 33 Tex. 768; Padgett v. Law- 
rence, 10 Paige, 170. Contra, Halloway v. Platner, 20 
Iowa, 121. 

16 Knowles v. Lord, 4 Whart. 500. 

17 Rodger vy. Comptoir D’Escomptes, L. R. 2 P. C. 
393; Holbrook v. Vose, 6 Bosw. 76; Lesassier vy. The 
Southwestern, 2 Woods, 35; Powelly. Bradlee, 9G. & 
J. 220. Contra, Leask vy. Scott, L. R. 2 Q. B. Div. 
376. There is considerable conflict in the authorities 
as to how far an antecedent debt will constitute a 
valuable consideration so as to divest a vendor’s lien. 
Those who are interested in that question may con- 
sult Work vy. Brayton, 5 Ind. 396; Bayley vy. Green- 
leaf, 7 Wheat. 46; Richeson v. Richeson, 2 Gratt. 
497; Gann v. Chester, 5 Yerg. 205; Wood v. Bank, 5 
Mon. 194; Hallock vy. Smith, 3 Barb. 267; Johnson vy. 
Graves, 27 Ark. 557; Wynne v. Alston, 1 Dev. Eq. 163; 





The principle that determines the rights of 
parties in the case of negotiable paper is the 
same as in the case of property, to-wit, that 
when a loss must fall upon one of two inno- 
cent persons, it must fall upon him whose in- 
attention or negligence or undue confidence 
has caused the loss.1* But the difference be- 
tween negotiable paper and property is an 
additional element that makes a difference in 
the result. Negotiable paper is not treated 
in the same way as property, but it is treated 
as money in the ordinary course and transac- 
tion of business by common consent, which 
gives it the credit and currency of money to 
all intents and purposes. It is as much mon- 
ey as any current coin that is used in common 
payments as money or cash.?9 This peculiar 
use of negotiable paper has made a difference 
between the law of property and the law of 
negotiable paper. The possession of property 
is only prima facie evidence of title ; negotia- 
ble paper passes by delivery, and possession 
proves title.2° If property is lost or stolen, a 
purchaser from the finder or the thief gets no 
title ; if negotiable paper is lost 24 or stolen,” 
a purchaser may get a good title from the 
finder or the thief. 

If any other valuable consideration besides 
the mere taking for an antecedent debt enters 
into the contract, then the holder will be a 
holder for value, although the antecedent debt 
is a part of the consideration. He is a holder 
for value if he for instance takes negotiable 
paper without recourse in satisfaction of a 
debt 7° or gives the debtor definite time on the 
antecedent debt,** or takes it in extinguish- 
ment of a demand not yet due,” or surrenders 


Dunlap v. Burnett, 5 S.&M.702; Duval v. Bibb, 4 Hen. 
& Mun. 113; Wells v. Morrow, 38 Ala. 125; Repp Y. 
Repp, 12G. & J. 341; Brown y. Vanlier, 7 Humph. 
239; Shirley vy. Sugar Refinery, 2 Edw. 505. 

18 Thurston v. McKown, 6 Mass. 428. 

19 Miller v. Race, 1 Burr. 452. 

20 Peacock vy. Rhodes, Doug. 653. 

21 Anon., 1 Salk. 126; Anon., 1 Ld. Raym. 738; Grant 
y.Vaughan,3 Burr.1516; s. C.1 W. Black. 485; Lawson 
v. Weston, 4 Esp. 56; Higgs v. Holiday, Cro. Eliz. 
746. 

22 Miller vy. Race, 1 Burr. 452; Peacock v. Rhodes, 
Doug. 633; Devallar v. Herring, 9 Mod. 44. Contras 
Hinton’s Case, 2 Show. 235. 

23 Bank v. Gilliland, 23 Wend. 311. 

2% Atlantic National Bank v. Franklin, 55 N. Y. 235; 
Petrie v. Clark, 11S. & R. 377; Goodman y. Simonds, 
20 How. 343; Traders’ Bank y. Bradner, 43 Barb. 379. 

2% Youngs v. Lee, 12 N. Y. 551; s. c. 18 Barb. 187; 
White v. Springfield Bank, 3 Sandf. 222; s. c. 1 Barb. 
225. 
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the debtor’s note to him,?6 or surrenders se- 
curity,?’7 or abandons a legal right to an at- 
tachment,?° or discontinues proceedings sup- 
plemental to an execution,? or surrenders a 
claim against a third party,®° or cancels a note 
with an indorser, although he holds it for sub- 
sequent delivery,*! or gives his own note,®? or 
indorses another note,** or accepts a draft,*4 
or takes it in settlement of a claim against an 
agent who exceeded his authority in selling 
the holder’s goods.* It has also been held 
that he is a holder for value, if he sold his 
goods upon the understanding that he was to 


- be secured by collateral, and then takes the 


paper within a few days thereafter.°® Parting 
with value, even subsequently to the taking of 
the paper, may make him a holder for value if 
he does so on the faith of the paper.37 
Although there is no such additional con- 
sideration, yet a party who takes negotiable 
paper in payment of an antecedent debt, is a 
holder for value. Such paper has the quali- 
ties of money, and its transfer is regulated 
by the law that governs the transfer of 
money. The proper use of money is to pay 
debts, and a person who so takes it does.so 
in the ordinary course of business. He is 


2% Brown vy. Leavitt, 31 N. Y. 118; Stetheimer v 
Meyer, 33 Barb. 215; Gould v. Segee, 5 Duer, 260; 
Mechanics & Traders’ Bank vy. Crow, 60 N. Y. 85; 
Knox vy. Clifford, 38 Wis. 651; Bromley v. Walker, 51 
Barb. 203; Pratt v. Coman, 87 N. Y. 440; Stevens v. 
Campbell, 18 Wis. 375; Burns v. Rowland, 40 Barb. 
368; Clary v. Surrency, 58 Ga. 85; Bright v. Judson, 
47 Barb. 29. 

27 Depeau v. Waddington, 6 Whart. 220; White v. 
Springfield Bank, 3 Sandf. 222, s. c. 1 Barb. 225; 
Chrysler v. Renois, 43 N. Y. 209; Goodman v. Si- 
monds, 20 How. 343; Aitken v. Meyer, 67 Barb. 131. 

28 Payne v. Bensley, 8 Cal. 260; Naglee vy. Lyman, 
14 Cal. 450. 

2 Boyd v. Cummings, 17 N. Y. 101. 

80 Lowndes y. Anderson, 13 East, 1380; Bond v. Cen- 
tral Bank, 2 Ga. 92; Allaire vy. Hartshorne, 21 N. J. 
665; Nichol v. Bate, 10 Yerg. 429; Mohawk Bank v. 
Corey. 1 Hill, 513; Emanuel v. White, 34 Miss. 56. 

31 Bank v. Babcock, 21 Wend. 499. 

32 Mickles v. Colvin, 4 Barb. 304. 

33 Stotts v. Byers, 17 lowa, 303; Williams v. Smith, 

3 Hill, 301. 
&% Lz parte Bloxham, 8 Ves. Ch.531; Seneca County 
Bank vy. Neass, 3 N. Y. 442; Inglis v. Kennedy, 6 
Abb. Pr. 32; Fetters v. Municipal Nat. Bank, 34 Ind. 
251; Bank v. Buck, 5 Wend. 66; Atlantic Nat. Bank 
vy. Franklin, 55 N. Y. 235; DeZeng v. Fyfe, 1 Busw. 
335; Lathrop vy. Morris, 5 Sandf. 7; Schepp v. Car- 
penter, 49 Barb. 542. 

35 Ingham vy. Vaden, 3 Humph. 51. 

36 Fenby v. Pritchard, 2 Sandf. 151; Smith vy. Mu- 
lock, 1 Abb. Pr. (N. S.) 374. 

37 Ayrault v. McQueen, 32 Barb. 305; Farrington vy. 
Frankfort Bank, 24 Barb. 554. 





therefore protected as a holder for value, 
because public policy requires the mainte- 
nance of faith in commercial paper.** But 
negotiable paper has a double capacity; it 
can be used as money to pay debts, and, like 
property, to secure debts. There has been 
considerable controversy as to whether an 
antecedent debt constitutes a valuable con- 
sideration when nego:iable paper is taken as 
collateral security only, but the weight of 
authority appears to be that the party so 
taking it is a holder for value.8® This doc- 


38 N. Y.M. Iron Works v.Smith,4Duer 362; White v. 
Springfield Bank, 3 Sandf. 222; Purchase y. Mattison, 
3 Bosw. 310: Gould v. Segee, 5 Duer, 260; Boehm vy. 
Sterling, 7 T. R. 4238; Percival v. Frampton, 2 C.,M. 
& R. 180; Anon., Comyn, 43; Homes v. Smyth, 16 Me. 
177; Norton v. Waite, 20 Me. 175; Ives v. Farmers’ 
Bwk, 2 Allen, 286; Fogg vy. Griffin, 2 Allen, 1; 
Blanchard vy. Stevens, 8 Cush. 162: Stevens v. Camp- 
bell, 13 Wis. 875; Bangs yv. Flint, 256 Wis. 544; Rice v. 
Cutler, 17 Wis. 851; Stevenson v. Hayland, 11 Minn. 
198; Riley v. Van Amringe, 2 McLean, 589; Swift v. 
Tyson, 16 Pet. 1; Jewett v. Hone, 1 Woods, 530; 
Brush vy. Scribner, 11 Conn. 888; McCasky v. Sher- 
man, 24 Conn. 605; Cecil Bank vy. Heald, 25 Md. 562; 
Carlisle y. Wishart, 11 Ohio, 172; Williams v. Littel 
11 N.H. 66; Armour v. MeMichael,36 N. J.92; Allaire 
v. Hartshorn, 21 N. J. 665; Bond v. Central Bank, 2 
Ga. 92; Bank v. Hall, 6 Ala. 639; Barney v. Earle, 
13 Ala. 106; Walker v. Geisse, 4 Whart. 252; Bostwick 
v. Dodge, 1 Doug. (Mich.) 413; Outhwite v. Porter, 
13 Mich. 583; Bush vy. Peckard, 3 Harrington, 385; 
Reddick y. Jones, 6Ired, 107; Robinson vy. Lair, 91 
Towa, 9; Bank of Charleston vy. State Bank, 13 Rich. 
291; Russell v. Hadduck, 8 Ill. 283; Conkling y. Vail, 
31 Ill. 166; Foy v. Blackstone, 31 Ill. 588; Emanuel vy. 
White, 34 Miss. 56; Dixon v. Dixon, 31 Vt.450; Alex- 
ander v. Springfield Bank, 2 Met. (Ky.) 534; May v. 
Quimby, 3 Bush, 96; Frey v. Clifford, 44 Cal. 342; 
Davis v. Russell, 52 Call. 611. Contra: Rosa vy. Broth- 
erson, 10 Wend. 86; Ontario Bank v. Worthington, 12 
Wend. 593; Clark v. Ely, 2 Sandf. Ch. 166; Payne v. 
Cutler, 138 Wend. 605; Mickles v. Colvin, 4 Barb. 304; 
Chesbrough v. Wright, 41 Barb. 28; Lawrence y. 
Clark, 36 N. Y. 128; McAdam y. Cocke, 6 Daly, 101; 
Ayres vy. Leypoldt, 6 Daly, 91; Cardwell v. Hicks, 
87 Berb. 458; Bright v. Judson, 47 Barb. 29; TurS 
ner y. Treadway, 53 N. Y. 650; Spear vy. Myers, 
6 Barb. 445; McQuade vy. Irwin, 39 N. Y. Sup. 
396; McGuire vy. Sinclair, 47 How. Pr. 310; N. Y. 
Exchange Co. v. DeWolf, 3 Bosw. 86; Clarky. Gal- 
lagher, 20 How. Pr. 308; Fulton Bank v. Phoenix 
Bank, 1 Hall, 562; Wormley v. Lowry, 1 Humph. 
468; Nickerson vy. Raiguel, 2 Heisk, 329; Solomons 
v. Bank, 13 East, 135; De La Chaumette v. Bank, 9 
B. & C. 208; Riley v. Johnson, 8 Ohio, 526; Brecken- 
ridge vy. Moore, 3 B. Mon. 629; Ingerson vy. Stark- 
weather, Walk. Ch. 346. 

39 Bridgeport City Bank y. Welch, 29 Conn. 475; 
Gardner y. Gager, 1 Allen, 502; Blanchard v. Stevens, 
38 Cush. 162; Stoddard vy. Kimball, 4 Cush. 604; 
a. C., 6 Cush. 469; Fisher v. Fisher, 98 Mass. 
383; Hillen v. Smith, 71 Mass. 400; Lindsay v. 
Chase, 104 Mass. 253; Robinson v. Smith, 14 Cal. 94; 
Boatman Say. Inst. v. Holland, 38 Mo. 49; Grant v. 
Kidwell, 30 Mo. 455; Meadow v. Bird, 22 Ga. 246; 
Bonaud v. Genesi, 42 Ga. 639; Citizens’ Bank vy. 
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trine rests upon the ground that such use of 
negotiable paper is according to the usual 
and known course of trade and business, and 
that the interests of commerce require thut 
the credit and circulation of such paper shall 
be as wide as possible. In such a case, more- 
over, there is an implied agreement‘ to for- 
bear to press the debtor for the antecedent 
debt ; and if the holder were to be deprived 
of his security after he had granted the for- 
bearance, he might sustain aloss which ought 
more properly to fall on the party who put 
the paper into circulation. But trustees in 
insolvency,*! or for the benefit of creditors,‘ 
are not holders for value. As to them there 
is no ground for presuming forbearance, or an 
implied agreement to forbear. They are 
merely authorized to collect what may be due 
to the estate for the benefit of the creditors, 


Payne, 18 La. Ann. 222; Smith vy. Isaacs, 23 La. Ann. 
454; Mallard y. Ailett, 6 La. Ann. 92; Sucession v. 
Dolhonde, 21 La. Ann. 3; Cobb vy. Doyle, 7 R. I. 550; 
Bank vy. Carrington, 5 R. 1.515; Atkinson v. Brooks‘ 
26 Vt. 569; Manning v. McClure. 36 Ill. 490; Doolittle 
v. Cook, 75 Ill. 854; McCarty v. Roots, 21 How. 482; 
Oates v. Nat. Bank, 100 U. S. 239; Valette v. Mason, 1 
Ind. 288; Allaire y. Tlartshorne, 21 N. J. 665; Bank v. 
Chambers, 11 Rich, 657; Gibson v. Conner, 3 Ga. 47. 
Contra, Small v. Smith, 1 Denio, 583, Scott v. 
Ocean Bank, 23 N. Y. 289; Coddington v. Bay, 20 
Johns. 687; Stalker v. McDonald, 6 Hill, 98; Wardell 
v. Howell, 9 Wend. 170; Francia vy. Joseph, 3 Edw. 
Ch. 182; Atlantic Nat. Bank v. Franklin, 55 N. Y. 
238; Prentice v. Graves, 33 Barb. 621; Scott v. Betts, 
Hill & D. Sup. 363; Duncan vy. Gosche, 21 How. Pr. 
344, 8 Bosw. 243; Cummings v. Boyd, 83 Pa. 872; 
Evans y. Smith, 4 Binn. 366; Petrie v. Clark, 118.&R. 
377; Garrard y. Pittsburgh, ete. R. Co., 29 Pa. 154, 
Pratt’s Appeal,77 Pa.378; Walker v.Geisse, 4 Whart. 
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83 Pa. 248; Ashton’s Appeal, 73 Pa. 153; Cook v. 
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Fletcher v. Chase, 16 N. H. 38; Rice v. Raitt, 17 N. 
H. 116; Williams vy. Little, 11 N. H. 66; Jenness v. 
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v. Reavis, 2 Mo. App. 490; Roxborough v. 
Messick, 6 Qhio St. 448; s.c., 1 Handy, 348; Cul- 
jum vy. Bank, 4 Ala. 21; Bank v. Hall, 6 Ala. 639; 
Andrews v. McCoy, 8 Ala. 920; Fenouiile v. Hamil- 
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vis v. Miller, 14 Gratt. 1; Brooks v. Whitson, 15 Miss. 
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and have no higher rights than the insolvent 
or assignor had. 

If the negotiable paper is accommodation 
paper, there is an additional reason why a 
party who takes it for an antecedent debt, 
whether in payment or as collateral security, 
is a holder for value. The very object of ac- 
commodation paper is to enable the person 
who receives the accommodation to obtain 
credit by the negotiation thereof, and this 
may be done by applying it to a debt already 
existing, as well as by creating a new debt.* 

Or.LANDO F., Bump. 
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ESTOPPEL BY CONDUCT—SCIENTER. 

Much confusion has arisen from the attempt to 
trace all estoppels by conduct to one principle; to 
analyze this principle into elements of sucha 
nature that the estoppel will arise whenever they 
co-exist, and will not when any one of them is 
absent. This isimpossible. The different classes 
of cases are not the result of one, but of several 


| principles, similar but distinct. Brett, J., in Carr 


v. London & North Western Railway Co., L. R. 
10 C. P. 307; s. c. 12 Moak, 364; Perley, C. J., in 
Horn v. Cole, 51 N. H. 287; s. c. 12 Am. R. 287. 
All have certain elements in common, but these 
do not suffice of themselves to create an estoppel. 
Each class has some essential element, which is 
not necessary to some one of the others. The 
common analysis is as follows: 1. There must 
have been a representation or a coneealment of, 
or a failure to disclose, material facts. 2. The 
representation, etc., must have been made with a 
knowledge of the facts. 3. It must have been made 
with the intention that the other party should act 
upon it, or with the knowledge that he was about 
so to act, or under such circumstances that a rea- 
sonable man would have known that it would be 
acted on. 4. The person to whom it was made 
must have been ignorant of the truth of the matter. 
5. He must have taken some step which he other- 
wise would not have taken, to his injury. 6. He 
must have so acted, relying on the representation. 
It is stated by an eminent writer that all the fore- 
going elements must be present in order to produce 
an estoppel by conduct. Bigelow on Estoppel,437. 
But the same author, in speaking of a like rule in 
the law of deceit, says: ‘Like all general rules, 
this proposition needs both illustration and ex- 


443 Percival y. Frampton, 2 C. M. & R. 180; Kimbro 
v. Lytle, 10 Yerg. 412; Grandin v. Leroy, 2 Paige, 
509; Bank yv. Buck, 2 Paige, 166; Seneca County Bank 
v. Neas, 5 Denio, 329; Essex County Bank v. Russell, 
29 N. Y. 678; Cole vy. Saulpaugh, 48 Barb. 104; Mon- 
tress v. Clark, 2 Sandf. 115; Appleton v. Donaldson, 
3 Pa. 381; Lord vy. Ocean Bank, 20 Pa. 384; Struthers 
y. Kendall, 41 Pa. 214; Bramhall v. Beckett, 21 Me. 
305; Maitland y. Citizens’ Nat. Bank, 40 Ind. 540. 
Vide MeKinzie vy. Branch Bank, 28 Ala. 606. 
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planation. Aside from the situations in which it 
is strictly true—and these are not many—it must in 
several particulars be qualified by rules of law 
quite as important as the main proposition itself.” 
Bigelow on Fraud, 3. 

When all the above elements co-exist, an estop- 
pel arises; but it is believed that only the first, 
third, fourth and fifth are essential. Either the 
second or sixth may sometimes be wanting; and 
where either is absent, we will observe that some 
new element will enter into the case—either as an 
ndependent element or as an accession to one of 
the above. 

In the common case of one standing by in 
silence when his property is being sold by a third 
person to another, all the elements are present 
except the last. ‘The action is not taken in reli- 
ance on the silence. The one acting does not 
know that such silence is material. The other is 
estopped, not because he has induced action, but 
because, he has not prevented it—he has not 
spoken when he ought to have spoken. The 
peculiar elements in this case are two; the person 
estopped must know, (1) that the other is igno- 
rant of his title, and (2) that he is about to act in 
such ignorance. In all cases the representation 
s made on the assumption that the one, to whom 
it is made, is ignorant of the truth; but where the 
estoppel rests on mere silence, there must be 
knowledge of such ignorance. If there is a posi- 
tive representation, it in general suffices if it be 
made, either with the intention that another 
should act upon it, or with the knowledge that he 
is about so to act, or under such circumstances 
that a reasonable man would know that it would 
be acted on. No one, however, is under any ob- 
ligation to exercise care or diligence to prevent 
another’s being defrauded in a transaction to 
which he is not a party. In this class of casesa 
person is estopped, because he has not spoken 
when he ought to have spoken. The duty to speak 
rests upon the knowledge that another is about to 
act in ignorance of the truth. Thus, when the 
title has been duly recorded, it may fairly be pre- 
sumed that subsequent purchasers have used the 
means pointed out by law, and acquiied all the 
knowledge which it is important for them to have, 
or that they will do so. When, however, the 
owner is directly apprised of the ignorance of the 
buyer and of his purpose to act in such ignorance, 
he can not claim the benefit of this principle, be- 
cause good faith then requires him to speak. Doe 
v. Oliver, 2 Sm. L. C. 740; Markham v. O’Connor, 
52 Ga. 183; s. c. 21 Am. R. 249. 

More difficulty arises when it is sought to dis- 
pense with the second of the above elements, the 
knowledge that the representation is false. On 
this point there is much confusion in the books. 
Thus it is frequently stated that an admission that 
has been acted on is conclusive, and perhaps on 
the same page we will find that the scienter must 
in all cases be proved. The first proposition is, of 
course, too general, and it is believed that the 
second is equally so. The frequency with which 





the scienter is ignored in stating the doctrine of 
estoppel, is strong evidence of an instinctive 
recognition by the legal mind, that there are cases 
in which it is not necessary. If ignorance is the 
result of gross negligence (Mayor v. Erhardt, 88 
Ill. 452; 2 Southern L. R. (N. 8.) 652), or if the 
facts are known, and the mistake is one of law, 
there is little difficulty in sustaining the estoppel. 
Lucas v. Hart, 5 Iowa, 415; Cook v. Finklee, 9 
Mich. 131; Storrs v. Barker, 6 Johns. Ch. 166; s. 
c. 10 Am. Dee. 316. 

Other cases may be divided into two classes, 
which will be found to contain three new ele- 
ments—one common to the two classes, and one 
peculiar to each. There mustin every case be a 
representation as distinguished from mere silence, 
and it must be made positively as of known facts. 
The distinctive element of the first elass is that 
the representation must be of a fact peculiarly 
within the knowledge of the person making it, 
and not so within that of the other party; and of 
the second class, that it must be either expressly 
designed to influence the conduct of the other, or 
be accompanied by an assurance, express or im- 
plied, that it may be safely acted upon. 

I. There must be a representation as distin- 
guished from mere silence. It may be by word or 
act; but the act must be accompanied with an in- 
tention to produce an impression on the mind of 
another, or with the knowledge at the time that 
such an impression has been produced. Silence 
may suffice, ‘-but then it must be silence coupled 
with some overt acquiesence.’’ For an extreme 
case of ‘‘overt acquiesence,’’ see Teasdale v. Teas- 
dale, Sel. Ch. Ca. 59, cited 2 L. C. Eq. 29. The 
representation must be positive. If one merely 
states an opinion honestly entertained, the person 
addressed is put upon inquiry and relies on it at 
his peril. 

If. The distinctive element of the first class of 
cases, in which the scienter is dispensed with, is 
that the fact misrepresented is peculiarly within the 
knowledge of the party estopped. In general, a 
person incurs no responsibility by a representa- 
tion which he does not know to be false; but 
there are cases in which the probability of knowl- 
edge is so great that the courts will conclusively 
presume its existence without proof. When the 
facts are peculiarly within his own knowledge, 
one who is informed that his statements are to be 
acted on, can seldom honestly make a positive as- 
sertion that is not true, without being wanting in 
that degrec of diligence and discretion which the 
law may justly require every man to exercise. 
The law may, therefore, presume knowledge in 
all such cases, and make that presumption con- 
elusive. Under this rule it may happen, that one 
is held responsible who has been guilty of no 
fraud, and has not been negligent. But the inno- 
cent cannot suffer under this rule so often as the 
guilty would escape under its reverse; and every 
time a guilty man escaped, an innocent one would 
suffer. 

It will often happen that neither fraud nor neg- 
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ligence can be proved, when one or the other ex- 
ists. The balance of justice is in favor of the 
rule. Moreover, one rule casts the loss upon one 
who has voluntarily assumed the responsibility of 
stating that which he did not know to be true; the 
other, upon one who has sought information 
where the truth was most likely to be found, 
and in good faith acted upon it. The principle 
that one who makes a statement as to facts pecu- 
liarly within his knowledge, knowing that it is to 
be acted on, is conclusively presumed to know the 
truth, was first recognized in the warranty of title 
implied on the sale of personal property. The 
liability is based on the presumption that every 
vendor kuows whether he has title to the things he 
sells, and the warranty was implied by the courts 
to evade the rule that in an action of deceit the 
scienter must be proved. Selden, J., in Hoe vy. 
Sanborn, 21 N. Y. 554; Bigelow on Fraud, 34; 
Bigelow L. C. Torts, 22. In the case cited, Sel- 
den, J. demonstrates this, in an opinion of great 
force, from the history of the rule, the reasons as- 
signed for it and the exceptions to it. The rea- 
soning is equally applicable to the warranty of 
authority implied on the part of an agent. The 
doctrine as to misrepresentations in contracts, uber- 
rime jidei, seems to rest on the same ground. 
“Their characteristic in this respect is, that one 
of the parties must, from the nature of the con- 
tract, rely upon statements made by the other, and 
is placed ata disadvantage as regards his means 
of acquiring knowledge upon the subject.’’ Anson 
on Con. 140. Thesame principle has been adopted 
in the law of deceit as an exception to the rule 
that the ecienter must be proved, recognized by 
many, if not by the decided weight of authorities. 
Bigelow on Fraud, 57-64; Bigelow L. C. Torts, 
21-23; Bispham Equity, § 214; contra, Cooley on 
Torts, 497. As an estoppel by conduct is in effect 
an action of deceit inverted, the same principle 
should apply, and it is believed that itdoes. Bige- 
low on Est. 476. Several applications of it seem 
to be well established. Such cases may be in- 
cluded under the general proposition ‘that a man 
is supposed and required to know all matters per- 
taining to his business.’’ Bigelow on Frauds, 57; 
Coleman vy. O’Niel (Minn.), 8 Rep. 335; 9 Cent. 
L. J. 97. 

One is bound by an admission of the genuine- 
ness of his own signature, though made by 
mistake, where another has acted on his represen- 
tation, and would suffer loss if he were afterwards 
to repudiate it. 2 Daniel Neg. Instr. §§ 1351-3; 
Preston v. Mann, 25 Conn. 118; Bigelow on Est. 
478n; Contl. Nat. Bank v. Nat. Bank of Com- 
monwealth, 50 N. Y. 575; and see Nat. Bank of 
Commerce v. Nat. Mechanics’ Banking Associa- 
tion, 55 N. Y. 211; s. c. 14 Am. R. 232. 

If any one calls on a debtor and informs him 
that he is about to take an assignment of the debt, 
and the debtor acknowledges that it is due, with- 
out any allegation of defense, he shall not be per- 
mitted to make defense against the assignee. And 
this, whether his silence proceed from ignorance 





or design. 2 Sm. L. C. 722; Bigelow on Est. 478 n; 
Man v. Howland, 20 Wis. 282; McMullen v. Wen- 
ner, 16 S. & R. 18; s. c. 16 Am. Dec. 5435 
and see Reedy vy. Brunner, 60 Ga. 107; Morrison v. 
Beckwith, 4 T. B. Mon. 73; s. c. 16 Am. Dee, 136; 
Sweazey v. Collins, 40 Iowa, 540. 

Similar to the last case is the liability of a bank 
when it certifies a check to be good, by mistake. 
under the erroneous impression that the drawer 
has funds ou deposit. That this is on the princi- 
ple of estoppel and not of contract, is evident 
from the limitations of the rule. Irving Bank v- 
Wetherald, 36 N. Y. 335. The certificate may be 
revoked and annulled at any time before it has 
been acted on. If the check has been altered be- 
fore acceptance, the bank is not bound. ‘The 
mischief would arise from charging the bank with 
knowledge that, in the nature of things, they can 
not possess. With their responsibility limited to 
the facis within their knowledge, the practice im- 
poses no burden on the banks, and subserves the 
interests of commerce.” Marine Nat. Bank v- 
Nat. City Bank, 58 N. Y. 67; s. c. 17 Am. R. 305- 

Bills of lading and warehouse receipts are con- 
clusive in the hands of bona fide assignees as to 
the existence of facts represented in or by them, 
and which are presumed to have been within the 
knowledge of the maker at the time of their exe- 
cution. Hale vy. Milwaukee Dock Co., 29 Wis. 
482; 5. c. 9 Am. R. 603; Armour v. Michigan, ete. 
R. Co., 65 N. Y. 111; s. c. 22 Am. R. 603. 

If the creditor tells a surety that the debt is 
paid, when in fact it is not, and the surety in con- 
sequence thereof releases a security, or omits to 
secure himself, or is in any mannerinjured there- 
by, the suretv is discharged. And this is so even 
though the creditor is honestly mistaken. Car- 
penter v. King, 9 Mete. 511;s. c. 2Am. L. C. 427; 
Kingsley v. Vernon, 4 Sanf. 361; Grant v. Crop- 
sey, 8 Neb. 205; s. c. 7 Rep. 686; Brandt on Sure- 
tyship, § 211. 

In the implied warranty of title, knowledge of 
the truth is presumed on the part of one who as- 
serts title in himself when he hasit not. It would 
seem that it should equally be presumed on the 
part of one who denies the title that he really has; 
and it is believed that this is so, whenever the 
facts are peculiarly within his knowledge and not 
within that of the other party. One can not 
justly be held to a statement innoccntly made, 
when both are equally ignorant in fact, and each 
hasthe same means of information and this is 
known to the party making the inquiry. Warner 
vy. Fountain, 28 Wis. 405; Gove v. White, 20 Wis. 
425, 430, 433; Sackett v. Kellar, 22 Ohio St. 5543 
Stuart v. Luddington, 10 Am. Dec. 550; s. c. I 
Rand. (Va.) 403. But, when this is not the case, 
the inquirer has the right to presume that one, who 
assumes to speak as to his own title, has some 
special means of informatioa, and is justified in 
relying on his statements. The facts as to title 
are ordinarily within the knowledge of the owner, 
and in this case he assumes to possess such know- 
ledge. One party is ignorant; the other is pre- 
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sumed and professes to know. Favell v. Roberts, 
50 N. Y. 222, Blair v. Wait, 69 N. Y. 113; Beatty 
v. Sweeny, 26 Mich. 217; Beardsley v. Foot, 14 
Ohio St. 416; Wagner, C. J.. in Rice v. Bunce, 49 
Mo. 231; s. c. 8 Am. R. 129; Agnew, J., in Chap- 
man v. Chapman, 9 P. F. Sm. 214; Laselle v. Bar- 
nett, 1 Blackf. 150; 3. c. 12 Am. Dec. 217; 2 Sm. 
L. C. 741. In any case a man will not be allowed 
to plead that he had forgotten his own title; even 
when the estoppel rests on mere silence. Bige- 
low on Estuppel, 478, 480 n; Bullis v. Noble, 36 
Iowa, 618. 

It is said that apparent exceptions to the rule 
requiring the scienter are referable to the maxim, 
that where one of two innocent persons must suf- 
fer, he shall suffer who by his acts occasioned the 
loss; the liability being fixed upon the party 
whose negligence indirectly occasioned the inju- 
ry. As to the first proposition, it is believed that 
the principle of the two innocents is a fallacy al- 
ways useless and often misleading; as to the sec- 
ond, if the negligence is to be proved as a fact, it 
is believed that it does not explain the cases; if it 
is to be presumed by the court, it makes little dif- 
ference whether knowledge or negligence is pre- 
sumed. 

III. When a vendor assumes to assert a fact, 
upon which he intends the buyer shall rely as an 
inducement to the purchase, and upon which the 
buyer does rely, there is an express warranty. 
Benj. on Sales, § 613 nn. It is said that this 
is because it isso intended; but in many of the 
eases the idea of such a contract or warranty was 
probably never present to the minds of the par- 
ties. Here we have a person held responsible for 
a representation innocently made; but it is made 
not only with the knowledge that another is about 
to act upon it, but for the purpose of persuading 
him to such action. The same thing is observed 
in the tendency of courts of equity to permit a 
party to rescind a contract into which he was in- 
duced to enter by false representations of the op- 
posite party, even if the falsehood was not known 
to the party making the representations. Anson 
on Con. 151 n. (a.); Frenzel v. Milier, 37 Ind. 1; 
8.c.,10 Am. R. 62; but see Griswold v. Sabin, 51 
N. H. 167; s. c. 12 Ain. R. 76. Onthe same prin- 
ciple it is believed that an estoppel will be 
sustained without proof of the scienter, whenever 
the representation is meant to influence the con- 
duct of another, or is made under such circum- 
stances that a reasonable man would take it that 
he was meant to act upon it. The distinction is 
between merely answering such questions as may 
be asked and acquiescing in the action thereon, 
and participation and encouragement. Brett, J., 
in Carr v. London & Northwestern R. Co., L. R. 
10 C. P. 307; s.c. 12 Moak, 364; Beatty v. Sweeny, 
26 Mich. 217; Wilson v. Vaughan, 40 Iowa, 179; 
Gillespie v. Carpenter, 25 How. Pr. 203; Gove v. 
White, 23 Wis. 282; Miller’s Appeal, 4 Weekly 
Notes, 405. Perley, C. J., in Horn v. Cole, 51 N. 
H. 287, s. c,12 Am. R. 111; Creque v. Sears, 17 
Hun (N. Y.) 123; and see Smith v. Cramer, 39 





Iowa, 413; 2Sm. L. C. 741, 724,722; 2 L. C. Eq. 
29-30; Bispham Eq. § 288. **When an admission 
is made by one party, in such a way that the other 
party relies on the admission as the consideration 
for something done or forborne by him, then this 
admission may conclude by way of estoppel the 
party making it.*’ ‘The contractual admission is 
equivalent to an offer, which, when accepted by 
the other party, makes a contract.”’ 2 Whart. Ev, 
§§ 1083, 1085. It seems clear that an admission by 
mistake was in the mind of the author; yet no one 
acquainted with the work will be surprised to find 
in the next sentence that the estoppel may be 
avoided by proof of mistake. If this is so, the idea 
of a contractual admission is unnecessary, useless 
and misleading. 

This doctrine seems to be regarded as establish- 
ed in England. In the case first cited, Brett, J., 
after stating the rule as to representations known 
to be false, says: ‘*Another recognized proposi- 
tion seems to be, that if a man, either in express 
terms or by conduct, makes a representation to 
another of the existence of a certain state of facts, 
which he intends to be acted on in a certain way, 
and it be acted upon in that way, in the belief of 
such a state of facts, to the damage of him who so 
believes and acts, the first is estopped to deny the 
existence of such a state of facts.’? Carr v. Lon- 
don & N. W.R. Co., L. R. 10 C. P. 317; 8. c. 12 
Moak, 373; and see Cont’! Nat. Bank v. Nat. Bank 
of Commonwealth, 50 N. Y. 575. This is on the 
equitable principle that he who makes a represen- 
tation and leads another to act thereon, shall be 
compelled to make it good. Unfortuuately, the 
first leading case in England in which this princi- 
ple was announced ina court of law, was one to 
which it was not applicable. Pickard v. Sears, 6 
Ad. & El. 469, was essentially a case of estoppel 
by silence, such as is noticed in the first part of 
this article. Bispham Eq. § 284. While this is 
now oue of the simplest cases in the law of estop- 
pel, it was at the time the most difficult that could 
have arisen. Had there been a positive represen- 
tation, the solution would have been plain; if the 
falsity had been known, the estoppel would have 
been the natural result of Pasley v. Freeman; if 
unknown, but the representation had been 
meant to be acted on, the principle stated by 
Lord Denman would haye applied. But it was 
at that time something new in a court of law, that 
one should lose a legal title by merely remaining 
silent. The real difficulty occasioned by the case 
is evident from the effort made to find something 
in the conduct of the plaintiff amounting to a rep- 
resentation, and from a comparison of the opinion 
with the nicety and precision with which Lord 
Denman, some years later, stated the true rule of 
the case. ‘‘A party who negligently or culpably 
stands by and allows another to contract on the 
faith and understanding of a fact which he can 
contradict, cannot afterward dispute that fact in 
the action against the person whom he assisted in 
deceiving.” Gregg v. Wells, 10 A. & E. 90. Lord 
Denman speaks of this as a broader statement of 
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tain elements, it is broader ; but it introduces an ele- 
ment not before required—tke scienter. In attempt- 
ting to apply his language in the earlier case to 
estoppels by silence or by representations known to 
be false, a failure to speak was accepted as equiv- 
alent to a representation, and the word induce re- 
ceived the sense of acquiesce. The words being 
thus distorted from their natural meaning, the 
further mistake was made of considering Lord 
Denman’s language as a general formula, within 
which all cases must be brought. So understood, 
the scienter was an essential element. Hence the 
general rule. Perley, C. J., in Horn vy. Cole, ante; 
Preston v. Mann, 25 Conn. 168. 

In Preston v. Mann, the language of Lord Den- 
man in Pickard vy. Sears is cited as containing a 
more accurate definition than the cases by which 
it has been qualified; and it is believed that this is 
so when the words are taken in their natural 
meaning. This accords with the earliest statement 
of the doctrine in America. ‘As a general rule, a 
party will be concluded from denying his own acts 
or admissions, which were expressly designed to 
influence the conduct of another, and did so influ- 
ence it, and when such denial will operate to the 
injury of the latter.””. Nelson, J., in Welland Ca- 
nal Co. v. Hathaway, 8 Wend. 480. In reference 
to this case, and that of Pickard v. Sears, it has 
been said that ‘it is worthy of remark how exactly 
the two cases agree in the enunciation of the doc- 
trine, neither judge having had a knowledge of the 
other’s decision.”’ 2 South. L. J. (N.S.) 645. But 
it would be more remarkable that, while both the 
judges derived the doctrine from the same source, 
each should have ignored an essential element, 
which would be the case if the scienter is nec- 
essary. 

In this article it has been attempted to point out 
four distinct classes of estoppel: (1) by silence; 
(2) by representations known to be false; (3) by 
representations of facts peculiarly within the 
knowledge of the party making them; and (4) 
by representations designed to influence the con- 
duct of another. In cases of the first class, a per- 
son is estopped because he has not spoken when 
he ought to have spoken; of the second and third, 
because he has spoken what he knew to be false, 
knowledge being proved in one case and conclu- 
sively presumed in the other from the nature of 
the facts misrepresented; of the fourth class, be- 
cause he who makes a representation and leads 
another to act thereon, should make it good. For 
an able presentation of adverse views, see 4 Cent. 
L. J. 183; note by M. A. L. 

R. T. HOLLOWAY. 








ABUTTING LOT-OWNERS—MEASURE OF 
DAMAGES. 





RAILROAD COMPANY v. TWLINE. 


Supreme Court of Kansas, September Term, 1880. 


1. The State may authorize a railroad company to 
so occupy a highway as to wholly obstruct it; buta 
mere license to occupy the street does not give a right 
to destroy it; andin such case the public may inter- 
fere and cause the obstruction to be abated; an indi- 
vidual can not: he is limited to recovery of damages 
for special injuries. 

2. Where, in such cases, the obstruction is of a 
permanent nature, the lot-owner may recover the de- 
preciation in the value of abutting property occasioned 
by such obstruction; but when the obstruction is 
merely temporary, his recovery must be limited to 
damages sustained at the time of commencing suit. 

8. When the lot-owner sues for depreciation in 
the value of his lots by reason of a permanent obstrue- 
tion, a recovery will stand as an assent on his part, 
and those claiming under him, to such obstruction, 
and will bar any further recovery on account thereof, 


BREWER, J., delivered the opinion of the court < 

The defendant in error brought an action in the 
District Court of Atchison County, Kansas, 
against the Central Branch Union Pacifie Rail- 
road Company, alleging, in substance, that he 
was the owner of a certain lot in the city of 
Atchison, occupied by the said Wm. M. Twine as 
a residence; and that on the south line of said lot 
there was an alley set apart and dedicated to the 
use of the public, and for the use and benefit of 
adjoining lot owners; that said alley was the only 
way by which the said Wm. M. Twine could have 
ingress and egress to and from the south end of 
said lot; that on or about the Ist day of August, 
1877, the railroad company ‘illegally and wrong- 
fully obstructed said alley aforesaid by digging 
ditches therein, and laying down and building its 
railroad track therein, and since about the Ist of 
August, 1877, has kept its railway cars and 
coaches continually and at all times standing 
upon its said track in said alley, and has kept the 
said ditches and its said track so dug, in such con- 
dition as to illegally, wrongfully and improperly 
obstruct said alley during ali of said time, and has 
illegally, wrongfully and improperly deprived this 
plaintiff of all use and benefit of said alley, and 
of all means of ingress and egress to and from the 
south of said lot in any other manner than by 
passing through his dwelling house, since about 
the Ist day of August, 1877; that by reason of 
such acts of the railroad company the said Twine 
had been damaged in the sum of $500.” 

To this petition the defendant company filed a 
general denial. The case was tried at the June 
term, 1878, without a jury, before Hon. Robert 
Crozier, Judge pro tem., and judgment rendered 
age‘nst the railroad company for the sum of $120. 
A motion for a new trial was duly filed by the 
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railroad company, and being overruled, the 
plaintiff in error brings the case to this court, 
seeking to obtain a reversal of the judgment of 
the court below. 

We see noerror inthis rnling. The petition 
alleges the ownership of the lot, that it abutted on 
this alley, which of course gave a right of ingress 
and egress, and which right, personal and of 
special value to the plaintiff, the railroad com- 
pany had destfoyed by its manner of occupying 
the alley. It charges substantially that the rail- 
road company has destroyed the use of this alley 
asa public highway, and has appropriated the 
same to its own use. and that the plaintiff, as the 
owner of an abutting lot, is specially injured in 
that egress and ingress to his lot over this estab- 
lished highway is destroyed. That this wrong 
gives a right of action is plainly affirmed in the 
ease of Atchinson, etc. R. Co. v. Garside, 10 Kas. 
552. See, also, Venard v. Gross, 8 Kas. 248. 

While a railroad company may use a highway, 
it can not confiscate it, at least a mere license to 
occupy does not give a right to destroy it; so long 
as it is a highway, the public use can not be de- 
stroyed. And whenever a railroad company oc- 
ecupying a highway so lowers or fills or cuts it up 
as to prevent its use as a highway, the public may 
interfere and prevent such manner of occupation. 
And any individual sustaining special injury from 
such occupation may recover his damages there- 
for. Arailroad company has no higher rights in 
a highway than an individual; it may share in its 
mse, but can not monopolize it. And the owner 
ef alot abutting on the highway and who has 
special need thereof for ingress and egress to his 
lot, is specially damaged by any monopolizing of 
the use of the highway bya railroad company. 
Here the appropriation charged is in the manner 
of construction and in leaving its cars constantly 
standing upon the track. Either is a wrong giv- 
ing plaintiff a cause of action. Haynes v. 
Thomas, 7 Ind. 38; Elizabethtown, etc. R. Co. 
v. Combs, 10 Bush, 382; Jeffersonville, etc. R. Co. 
v. Esterle, 13 Bush, 667; Stetson v. Chicago, ete. 
R. Co., 75 Ml. 74; Cincinnati, ete. Street R. Co. 
vy. Cumminsville, 14 Ohio, St. 523. 

The other and more important question worthy 
of notice is the measure of damages. The court 
found that from the manner in which the railroad 
track was constructed and left to remain, the 
plaintiff was damaged in the sum of $120. Upon 
what method of computation this result was 
reached, the findings do not advise. From them 
alone it could not be said whether this was sim- 
ply the damages suffered by the owner from the 
evntinuance of the nuisance up to the day of filing 
the petition, or the depreciation in value of the 
property by reason of the track, regarded as a 
permanent obstruction of the highway. Neither 
is there given in the testimony any sums or figures 
from which, as in the computation of an account, 
these exact damages could be reached. ‘There 
being then no certainty from the findings whether 
the damages were for loss of rent, or other teim- 





porary injury, or for permanent depreciation in 
value, and one or the other being unques- 
tionably correct, the contention of counsel 
for defendant in error is, that the  pre- 
sumption must be that the trial court adopted 
the proper method of computation, the correct 
measure of damages. On the other hand the 
plaintiff in error claims that the rulings on the 
trial show that the court treated the wrong as a 
permanent injury and measured the damages by 
the depreciation in value ofthe property. In sup- 
port of this they cite the admission of testimony 
over objection 2s to the value of the premises be- 
fore and after the laying of the track, the sustain- 
ing of an objection to a question as to the damage 
to the property from the laying of the track to the 
date of the commencement of the suit. In regard 
to this latter ruling it can be sustained upon other 
grounds. Such a question, i. e., as to the amount 
of damage done or caused by a particular act, is 
generally objectionable. That is not a matter 
calling for the opinion of a witness. Roberts v. 
Brown County, 21 Kas. 247. 

We may remark generally as to the testimony 
that it was very full and specific as to the condi- 
tion of the alley prior to and after the laying of the 
track, the relations of the alley to the plaintiff's 
premises, the manner and frequency of its use by 
him, and all other circumstances from which inju- 
ry, whether temporary or permanent, could be 
deduced. And evenif the inquiry were limited 
to the mere temporary damages, we are not en- 
tirely clear that evidence of value was incompe- 
tent. See Bathishill v. Reed, 37 Eng. L. & E. 
317; Hopkins v. Western, etc., R. Co., 50 Cal. 194; 
Pinney v. Berry, 61 Mo. 360; Delaware, ete:, Co. 
v. Wright, 21 N. J. 469; Hatfield v. Central R. 
Co.,33 N. J. 251. 

But conceding that the court treated the ob- 
struction as a permanent one, and measured the 
damages accordingly, as for a permanent depre- 
ciation in the value of the property—and we are 
inclined to think such was the view actually tak- 
en—was the ruling erroneous? It will be noticed 
that the petition counted on obstruction in two 
ways, first by the track itself, and second, by per- 
mitting cars to remain an unnecessary and unrea- 
sonable length of time on the track. The finding 
ignores this latter cause of inquiry, and awards 
the damage solely in consequence of the former. 
Now the latter injury is obviously and in its na- 
ture temporary. It constitutes a nuisance to-day, 
which to-morrow may cease. At any rate it is 
fluctuating and depends on the daily action of the 
company. It is not a nuisance which in any sense 
can be regarded as permanent. For such injuries 
it may well be that only such damages, as’ have 
been sustained by the conduct of the company 
prior to the suit, are recoverable. There can be 
no presumption that the company will 
continue the wrong. So if the injury 
charged was in the digging up the alley 
for the purpose of laying the track, such an 
Obstruction as coutinues only during the process 














THE CENTRAL LAW JOURNAL. 





35 








of construction, and which ceases when the track 
is completed, is but a temporary wrong. But 
here the wrong charged is that the track, as it 
stands after completion, so occupies the alley as 
to exclude other use and prevent egress and in- 
gress. And the testimony abundantly shows that 
the company considers such manner of occupation 
necessary for its purposes, and has so laid the 
track with reference to its own necessities. Hav- 
ing reference to its own uses and purposes, there 
was no negligence in the construction; the work 
was well and properly done; and the wrong con- 
sists in this, that if its use of the alley continues, 
the plaintiff’s use must cease. Now, is it not to 
be presumed that when the company thus laid its 
track, it intended a permanent use of the alley, a 
permanent dispossession of plaintiff from its use? 
and may not the plaintiff, accepting that as a 
fact, recover in a single action the permanent in- 
juries which his property sustains thereby? Must 
he assume that because the company can, it will 
remove its track, and so for each day’s continu- 
ance of the obstruction bring his separate action? 
Must he assume that because the State can, it will 
compel such a modification, or, if necessary, aban- 
donment of the use by the railroad company, as 
will permit a use by the public generally, and 
thus treat that as temporary which the company 
evidently intends as permanent, and which he, as 
an individual, cannot prevent from being perma- 
nent? It may well be that the State regards the 
use by the company as of more value to the pub- 
lic than the general use by the public itself, and 
so, will never interfere with such use by the com- 
pany. Andif the State assents, who can disturb 
the use? For while there are cases in which an 
individual can abate a public nuisance, when that 
nuisance does him a special and personal injury, 
can that be called a public nuisance which the 
State authorizes, or even that which it simply as- 
sents to? Suppose the State, in express terms, 
empowered a railroad company to construct its 
track along a highway at such a grade as to de- 
stroy its use by the public generally as a highway ; 
is not such authority within the power of the 
State? And would it be contended that under 
pretense of abating a public nuisance of special 
injury to himself, an adjacent lot owner could re- 
move the track or restore the grade? It is said by 
Cooley, in his work on Torts, p. 615: ‘The State 
having in some form provided for and created 
a certain easement, may, at its will, abandon it or 
change it to some other easement, or restrict or 
enlarge the use of it, and generally do with the 
creature of its authority what it pleases. A com- 
mon highway may thus be qualified by the laying 
of a railway track upon it; a navigable stream 
may be bridged or dammed; awnings may be per- 
mitted above a city street, and covered areas be- 
low it; navigation companies may be given special 
privileges in the public streams of the State, and 
soon. In these cases the State only restricts or 
narrows its own right; and the right of the indi- 
vidual, which is only a part of the public right, 








can be no broader than that which the State has 
retained.”’ If this be true when the State express- 
ly grants such authority, is it not also true when the 
State merely licenses the occupation by the rail- 
road company, and the latter, in a reasonable and 
proper construction of its track, so changes the 
grade as to practically exclude all other use of the 
highway, and such change of grade and manner 
of occupation is unchallenged by the State? Is 
not, so far as the individual is concerned, this im- 
plied assent equivalent to express authority? and 
can he, either by his own act or through any proc- 
ess of the courts, abate this obstruction of the 
highway? But be this as it may, may not the lot- 
owner, when such appropriation of a highway is 
in fact made by a railroad company, at least as- 
sume that the State has granted authority,— 
that the company has done that which it had 
license to do, and treat the appropriation as per- 
manent ? and in such case, may he not recover for 
the obstruction to ingress and egress as a perma- 
nent injury to and depreciation of the value of 
his lot ? _ 

While the amount in controversy here is small, 
the principle is important. A net-work of railroads 
already covers the State, and the iron track is be- 
ing pushed in every direction. It will soon touch 
every city and town and village, and in the nature 
of things must occupy many highways and 
streets. Frequently conformity to the estab- 
lished grade of the highway may be impossible. 
Sometimes there may be express grant of author- 
ity to alter the grade to the extent of partially or 
totally obstructing other travel; more often, as in 
the present general law, simply license to occupy, 
with the duty of restoring the road to such a 
state as not to impair its usefulness as a highway. 
Comp. Laws, 1879, p. 224, sec. 47. Of course the 
controlling and supervising power of the State 
always remains. But where occupying under 
the general law,a railroad company so changes 
the grade as to obstruct ingress and egress, 
must .the lot owner treat it as simply a 
continuing nuisance, for each day’s continu- 
ance of which he has a separate action,and so 
multiply suits with no benefit to himself and 
great injury to the company? Or may he not treat 
it as a permanent injury, recover for its effect up- 
on the vaiue of the lot as such an injury, and 
thereby yield his personal assent to the continu- 
uance of such obstruction, and estop him or any 
subsequent owner of the lot from challenging the 
company’s manner of constructing its track? 
When the right of way is condemned, though only 
an easement is taken, the full value of the land is 
awarded because the appropriation is understood 
to be permanent. The company may abandon its 
right of way to-morrow, yet action is taken as 
though it never would abandon. So when its 
trac is laid in a highway, unless placed in such 
a manner as indicates only a temporary use, may 
it not be treated as a permanent appropriation, 
and action taken accordingly? Does not the spir- 


it of present law aim to adjust rights with fewest 
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suits and least litigation, and will it not tend to 
the interests of railroad company and lot-owner 
alike to have all questions adjusted ina single ac- 
tion, instead of by repeated suits for continuing 
wrongs. Again, is not the obstruction of egress 
and ingress an appropriation of private property, 
for which compensation is to be made, and does 
it lie in the mouth of the company to say that it 
had no right to appropriate it, and may be com- 
pelled by the State to restore it. In Haynes v. 
Thomas, 7 Ind. 38, it is said: ‘The right to use a 
street in a town adjoining a lot abutting on it, is 
as much property as the lot itself, and the legisla- 
ture has as little power to take away one as the 
other. Whether the act of dedication transfers 
the fee from the donor to the public, is not a mate- 
rial inquiry.” 

In Elizabethtown, etc. R. Co. v. Combs, 10 Bush, 
382, the court says: “It is * * * * well set- 
tled, both here and elsewhere, that the owners of 
lots ‘have a peculiar interest in the adjacent street, 
which neither the local nor general public can 
pretend to claim—a private right in the nature of 
an incorporeal hereditament, legally attached to 
their contiguous ground—an incidental title to 
certain facilities and franchises assured to them 
by contract and by law,’ and which are as invio- 
lable as the property in the lots themselves.”’ 

And in Cooley on Torts, p. 616, following the 
quotation made supra, the author says: ‘But 
while the State may restrict its ewn right, it can 
not restrict or take away the rights which are 
purely individual, even though they are intimate- 
ly associated with the public right. An example 
has been given in another place of a railroad laid 
down in a public highway by State consent, and 
it was stated that this consent would not empow- 
er the railroad company to cut off an adjacent 
land-owner from convenient access to the street. 
This right of access is an individual, not a public 
right; and the land-owner, in claiming damages 
for being deprived of it, is complaining not of a 
public but of a private nuisance.” 

And in the case of Jeffersonville, etc. R. Co. v. 
Esterle, 13 Bush, 667, it was decided that where 
access to a lot was obstructed by the laying down 
of a railroad track, a single action might be main- 
tained for the depreciation in value, and the 
bringing of such an action was an assent to the 
continuance of the obstruction. In other words, 
it was treated asa permanent approprtation of 
private property for which full compensation was 
to be made. See, also, Lexington, etc. R. Co. v. 
Applegate, 8 Dana, 294; Le Clereq v. Gallipolis, 
7 Ohio, 217; Cincinnati v. White, 6 Peters, 431; 
Mix v. Lafayette, etc. R. Co., 67 Ill. 319; Stone v. 
Fairbury, etc. R. Co., 68 Ill. 394. 

Without pursuing this argument further, we con- 
clude that where the injury springs from the 
manner in which the track as completed affects 
access to the lot, the lot-owner may treat it asa 
permanent injury to the lot—a quasi condemnation 
ef a certain interest in his property—and recover 
the consequent depreciation in value; that such 








recovery /s an assent on his part to such manne 
of using the highway by the company, and con- 
cludes both him and all subsequent owners of the 
lot. 

There being no other question of importance, 
the judgment will be affirmed. 

All the justices concurring. 


NoTe.—1. As to the rights of abutting lot-owners 
generally in such cases, see Chicago, etc. R. Co. V 
McGinnis, 4 Cent. L. J. 11, and note; s. c. 79 Ill. 269. 

2. Asto measure of damages: Powers v. Council 
Bluffs, 45 Iowa, 652; Stodghill v. Chicago, ete. R. 
Co.,5 N W. Rep. 581; Town of Troy v. Cheshire 
R. Co., 3 Forster, 83. In this last case the following 
rule was laid down: ‘‘Wherever the nuisance is of 
such a character that its continuance is necessarily an 
injury, and where it is of a permanent character that 
will continue without change from any cause but hu- 
man labor, there the damage is an original damage 
and may at once be fully compensated.’’ M. A. L. 
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MANDAMUS —FUNCTION OF THE WRIT — 
DIRECTION TO A CORPORATION —COL- 
LECTION OF TAXES. 





UNITED STATES, EX REL. v. LABETTE CO. 





Circuit Court of the United States for the District of 
Kansas, November Term, 1880. 


1. The office of the writ of mandamus, when ad- 
dressed to a public officer, is only to compel him 
to exercise such functions as the law confers upon 
him; andif it assumes to go further and order 
him todo that which by law he has no power to do, it 
is so far void. 


2. Sec. 6, chap. 107 of laws of Kansas, 1876, which 
authorizes the board of county commissioners to levy 
and collect taxes to pay certain bonds, and provides 
that ‘‘such tax shall be collected as other taxes are 
collected and paid out by the treasurer,’’ etc., does 
not authorize the board to depart from the usual 
mode of collecting taxes provided by law, by which 
the board levies, the clerk prepares the tax roll, and 
the treasurer eollects and pays over. 

3. Where a writ of mandamus was addressed to the 
‘*Board of Supervisors of the County of Labette,’’ 
that being the name in which the county as a corpo- 


/ ration is to sue and be sued, and commanded said 


board to levy, collect ahd pay over certain taxes: 
Held, that the board was not liable to punishment for 
contempt because the county clerk and county treas- 
urer of the county had failed to perform their duties 
in connection with the levy and collection of such 
taxes; but, held, also, that the board may be required 
to proceed against the clerk and treasurer to compel 
them to perform such duties. 


The relator is plaintiff in a judgment recovered 
in this court, in June, 1877, against Oswego 
Township in the County of Labette, Kansas, for 
$9,221.34. By a peremptory writ of mandamus 
issued August 2, 1878, the respondents, the Board 
of County Commissioners of Labette County, 
were commanded to ‘levy and collect a sufficient 
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tax upon all the taxable property in Oswego 
Township in the County of Labette and State of 
Kansas, to pay the above mentioned judgment, in- 
terest and costs,’’ and *‘to cause the said moneys 
to be paid over to the said Clarence F. Moulton 
upon the said judgment.’’ The return to this writ 
showed that the respondents had levied a tax suffi- 
cient to pay off the relator’s judgment, but did 
not show that the same had been collected or paid 
over. Thereupon, on motion of relator, a rule 
was issued requiring the respondents to show 
cause why they should not be committed for con- 
tempt in not obeying the writ. In answer to this 
rule the respondents say: 

‘That, as commanded by the peremptory writ 
of mandamus allowed herein, they levied, as pro- 
vided by law, the tax therein directed to be levied, 
as will fully appear by their return to such writ 
heretofore filed herein and made part hereof, and 
by a stipulation signed and entered into by the 
parties hereto and made part hereof. They fur- 
ther say that they did not collect and pay over to 
the relator herein the taxes so levied, because they 
have no power, process or authority by which 
they can collect or control the disposition of the 
taxes collected, except so much as may be col- 
lected for county purposes. That under the stat- 
utes of Kansas it becomes the duty of the county 
clerk to make out the tax rolls each year, and to 
enter thereon in proper form the several tax 
charges against each tract of land or item of per- 
sonal property in the county; and it becomes the 
duty of the county treasurer to collect these taxes, 
and to disburse them as provided by law; and in 
the discharge of these duties those officers are 
supreme, answerable, however, upon their official 
bonds for any shortcomings or derelictions in the 
discharge of these powers; and your respondents 
say they are not in the law, and should not in 
fact, be held responsible for the conduct of other 
county officials. That in good faith they did 
everything that under the law they could do, as 
commanded by the said writ of mandamus, and 
hence pray that they may be discharged with 
their costs.”’ 

To this return the relator demurs, upon the 
ground that the same is not sufficient in law, and 
does not show any fact, or legal reason why the 
respondents should not be adjudged in contempt. 

Brown & Campbell for relator; B. W. Perkins, 
for respondents. 

McCrary, Circuit Judge, delivered the opinion 
of the court: 

1. Assuming that the return is true in fact, 
does it excuse the Board of County Com- 
missioners from the performance of so much 
of the command of the writ, as ordered 
them to collect and pay over, as well as to levy 
the taxes to pay relator’s judgment? The excuse 
offered is, in brief, that although commanded to 
levy, collect, and pay over, the respondents are 
powerless to do more than levy, since the law de- 
volves the duty of collecting and paying over 
upon another officer of the county, the treasurer, 








who can only act upon tax rolls to be prepared by 
the county clerk. The office, and the only office, 
of the writ of mandamus, when addressed to a pub- 
lic officer, is, to compel him to exercise such func- 
tions as the lav confers upon him. When the 
law enjoins upon such an officer the performance 
of a specific act or duty, obedience to the law 
may, in the absence of ether adequate remedy, be 
enforced by this writ. But the writ neither cre- 
ates nor confers power upon the officer to whom 
it is directed. It can do no more than to com- 
mand the exercise of powers already existing. 
High on Bxtraordinary Remedies, § 32; Johnson 
v. Lucas, 11 Humph. 306; Houston Tap, etc. R. 
Co. v. Randolph, 24 Tex. 317; Williams v. Smith, 
6 Cal. 91; People v. Forquer, Breese, 68; United 
States v. County of Clark, 95 U. S. 769. 

These principles are established, not only by the 
cases here cited, but also by many others. In- 
deed they are among the elementary and funda- 
mental principles of the law of mandamus. Ap- 
plying them to this case, we are brought inevita- 
bly to the conclusion that so much of the mandate 
of the writ as commanded the respondents to per- 
form duties which they had,under the law, no pow- 
er to perform was void. It was not competent for 
the court to devolve upon the respondents any of- 
ficial duty whatever; it was only competeut to 
bring into action—to compel the exercise of powers 
and duties conferred upon the respondents by law. 
It is said that this rule will operate oppressively up- 
on the relator by reqniring him to institute a sepa- 
rate proceeding in mandamus against such of the 
officers of the county charged with the perform- 
ance of any duty in connection with levying, col- 
lecting and paying over the taxes necessary for 
the satisfaction of his judgment. The court can 
not presume that the officers of a couuty, sworn 
to perform these official duties, will so conduct 
themselves as to make this necessary, especially 
in view of the fact that the only possible result of 
such action would be to accumulate costs, to be 
paid inthe end by their constituents. If, how- 
ever, the apprehensions of counsel for relator in 
this regard should all be realized, it would still 
be our duty to declare and enforce the law as it 
is, regardless of consequences. The courts do 
not make the law, and they can not change it to 
suit the convenience of litigants. The rem- 
edy by mandamus is appropriate and adequate. 
It may be repeated as often as the occasion re- 
quires, and although the debtor corporation or its 
oflicers may delay the enforcement and final col- 
lection of a judgment by refusing to act except 
under compulsion, the court renderiug the judg- 
ment is clothed with ample power to enforce it. If 
the respondents, or the other county officials, so act 
as to make it necessary to multiply writs and add 
costs to the already heavy burdens of the debter 
corporation, I see no way in whfch this court can 
prevent it. In the case of Rees v. City of Water- 
town, 19 Wall. 107, the Supreme Court of the 
United States was asked to sanction a departure 
from the usual course of proceedings in cases of 
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this character, upon the ground that the munici- 
pality had disregarded the mandate of a manda- 
mus, alias mandamus and pluries mandamus, com- 
manding it to levy a tax to pay the relator’s 
judgment; and the officers, to avoid obedience, had 
resigned their offices, so that there seemed to be 
better prospect of enforcing the judgment by the 
ordinary means. Nevertheless the court said: 
“The remedy is, in law and in theory, adequate 
and perfect. The difficulty is in its execution 
only. The want of a remedy and the inability to 
obtain the fruits of a remedy are quite distinct, 
and yet they are confounded in the present pro- 
ceeding. * * * * The legal remedy is ade- 
quate and complete, and time and the law must 
perfect its execution.”’ 

2. Itis suggested, by counsel for the relator, that 
the board of county commissioners are authorized 
by the terms of sec. 6, ch. 107, Laws of Kansas 
of 1876, to levy and collect the taxes necessary to 
pay the judgment. That section is as follows: 
**Whenever any bonds shall be issued in pursuance 
of the foregoing provisions, it shall be the duty of 
the board of county commissioners, or the mayor 
and counsel of the eity, to levy and collect annu- 
ally, in addition to other taxes, a tax on all tax- 
able property in such county, township or city, 
sufficient to pay the interest on such bonds as the 
same shall become due, and to create a sinking 
fund sufficient to pay said bonds at maturity; and 
such tax shall be collected as other taxes are col- 
lected, and paid out by the treasurer, upon pre- 
sentation of the coupons or bonds when due at 
the treasurer’s office, or at such place as_may be 
specified in the petition or proposition herein 
mentioned.’’ This section prescribes no new 
mode of collecting and paying over these particu- 
lar taxes. It must be construed as applying the 
machinery afforded by pre-existing laws to the 
collection and disbursement of the taxes provided 
for in that act. True, it provides in general terms 
that the board of county commissioners shall ‘‘levy 
and collect’’ the taxes; but it also, in the same 
sentence, declares that ‘‘such taxes shall be col- 
lected as other taxes are collected.”’ This last 
provision only makes clear what would probably 
have been the meaning of the seetion without it, 
since a general provision, directing the board of 
commissioners to collect a particular tax, could 
hardly be held to go further than to require them 
to proceed according to law to perform that duty 
through the proper officers and agencies. The 
section further provides that the tax, when col- 
lected, shall be ‘“‘paid out by the treasurer on 
presentation of the coupons or bonds when due at 
the treasurer’s office,’’ etc., which clearly shows 
that the board of county commissioners were not 
empowered to perform that duty. Inasmuch as 
this section provides for the collection of the tax 
+sas other taxes are collected,’’ it becomes neces- 
sary to inquire how other taxes are collected 
under the statutes of Kansas. It is conceded that 
itis the duty of the county board to make the 
levy. Who is to egiiect and pay over? By section 


83, chapter 107, Compiled Laws of Kansas, 1879, it 
is made the duty of the county clerk to prepare 
annually, immediately after the first Monday in 
August, a tax roll, which roll be shall on or before 
the first day of November, deliver to the county 
treasurer, charging him ‘with the amount of the 
respective taxes assessed on the tax roll.’’? Sub- 
sequent provisions of the same chapter provide 
for the collection of taxes by the treasurer. I have 
already cited the provision of the statute which 
makes it the duty of the treasurer to pay over the 
particular taxes under consideration, to the par- 
ties entitled thereto. It appears then that the 
statute requires: 1. That the taxes shall be levied 
by the board of county commissioners. 2. That 
the tax roll shall be prepared by the county clerk. 
3. That the taxes shall be collected and paid over 
by the treasurer. 

3. It is insisted that the performance of all the 
foregoing duties by the several officers above 
named, may be commanded by a single writ ad- 
dressed to the board of county commissioners 
alone. It is said that, under the law of Kansas, 
each county is a corporation under the name and 
style of ‘“‘The Board of County Commissioners of 
the County of ——-—,”’ and that, therefore, a writ 
addressed to the board is addressed to the corpo- 
ration, and may command the board, through its 
several agents, to perform all the duties com- 
manded by the writ. Each organized county 
within the State of Kansas is a body corporate 
and politic, and in all suits by or against a county, 
the name in which the county shall sue or be sued 
shall be the **Board of County Commissioners of 
the County of .’ Chap. 25 Comp. Laws 
of Kansas, 1879, secs. 1 and 5. In Commissioners 
v. Sellew, 99 U.S. 624, the Supreme Court says: 
‘“‘As the corporation can only act through agents, 
the courts will operate upon the agents through 
the corporation. When a copy of the writ, which 
kas been ordered, is served upon the clerk of the 
board, it will be served on the corporation, and be 
equivalent toa command that the persons who 
may be members of the board, shall do what is 
required. If the members fail to obey, those 
guilty of’ disobedience may, if necessary, be pun- 
ished for contempt. Although the command isin 
form to the board, it may be enforced against those 
through whom alone it can be obeyed. * * * * 
The board is, in effect, the officer, and the mem- 
bers of the board are but the agents who perform 
its duties. While the board is proceeded against 
in its eorporate capacity, the individual mem- 
bers are punished in their natural capacities 
for failure to do what the law requires of 
them, as the representatives of the corporation.”’ 
In that case the question was whether the writ 
was properly addressed to the board in its cor- 
porate capacity, and it was held that such was the 
proper practice; that the writ, once served, is re- 
tained until the thing is done which is command- 
ed, and it ‘‘may at all times be enforced through 
those who are, for the time being, charged 
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tion.”’ It is not decided that a mandamus, ad- 
dressed to the board, may command the per- 
formance of duties which the law devolves 
upon the clerk and the treasurer; no such question 
was considered. The question in the present case 
is: Can the members of the board of county com- 
missioners be punished for contempt in failing to 
collect, and pay over, the tax levied by them to 
pay relator’s judgment? It is insisted that it was 
the duty of all the officers of the county, includ- 
ing the clerk and treasurer, to take notice of, and 
obey, the mandate of the writ addressed to the 
board. If this were granted, it would not follow 
that the board should be held in contempt; for if 
the writ ean be regarded as addressed to and op- 
erating upon the clerk and treasurer, then those 
officers may be in contempt for failing to obey it, 
while the board, if it has performed its duty fully, 
may be exonerated. The members of the board 
can not be punished for a failure of the clerk and 
treasurer to discharge their duties. But I should 
have great difficulty in holding that the clerk and 
treasurer could be punished for failing to obeya 
writ not addressed to or served upon them, and 
which does not name them, or command them, in 
terms, to do anything. Iam not prepared to say, 
that in such a case as the present, the writ might 
not run against the corporation, and be served 
upon the several officers who have duties to per- 
form, commanding each to perform the duty re- 
quired of him by law with respect to the levy, col- 
lection, and paying over, the tax. But that has 
not been done. The case is one in which, by in- 
advertence, the command of the writ is too broad; 
it commands the board to perform the functions 
which belong to other officials. The remedy is to 
take a new writ against the clerk and treasurer 
commanding them to discharge their duties. Such 
writs will be freely granted, at any time. 

4. Counsel for relator have suggested that the 
board have not done all that was in their power in 
their endeavor to obey the writ. It is said that 
they might, after levying the tax, institute pro- 
ceedings in mandamus to compel the other officials 
of the county to go on and collect and pay over, 
and that they might sue such officials on their 
official bonds for damages for their failure to do 
so. I suppose the board could do either or both 
of these things; andif relator insists, an order 
may issue directing them to institute such pro- 
ceedings, or to show cause why they have not 
done so. But I think the counsel will, upon a 
little reflection, conclude that the relief he would 
obtain in this way, would probably prove to be 
very inadequate. No other remedy is likely to be 
found so effectual as that which is afforded by the 
writ of mandamus, issued by the court in which 
the judgment is rendered, and addressed to the 
official or officials whose duty it is to levy, collect 
and pay over, the taxes requisite for the satisfac- 
tion of the judgment. The demurrer is overruled. 











NOTICE— EFFECT OF ACTUAL NOTICE OF 
DEFECTIVELY EXECUTED DEED. 





HANEY v. ALBERRY. 





Supreme Court of Missouri, December, 1880. 


A subsequent mortgagee, having through his agent 
actual notice of a prior incumbrance, takes subject to 
the equities between the parties without reference to 
the defective execution or improper recording of the 
instrument creating it. 


NAPTON, J., delivered the opinion of the court: 

This suit was to recover the sum of $548 and 
interest, secured by a note executed by Alberry 
and wife, and a mortgage or deed of trust on cer- 
tain lots in Pleasant Hill, and to enforce the lien 
onthe land in accordance with said deed of trust. 
The note was made and the deed of trust also ex- 
ecuted onthe 25th of October, 1872. This deed 
of trust, as originally drawn up, was acknowl- 
edged before one N. J. Thompson, a justice of 
the peace in Cass County. 1n the deed Thompson 
was made the party of the third part—that is, the 
beneficiary, and Calken, to whom the note was 
given, aresident of Kansas, was made the party 
of the second part, or, in other words, the trustee. 
When the deed was handed in to the recorder’s 
office, Thompson happened to be present, and the 
clerk, who was about to enter it on the record, 
called Thompson’s attention to this, and Thomp- 
son thereupon inserted the name of Calken in 
place of his, and his name in place of Calken’s, 
thereby making himself merely trustee and Cal- 
ken the beneficiary. This was doubtless in con- 
formity to the real intention of the parties; but 
inasmuch as a party to a deed, whetber trustee or 
beneficiary, could not take the acknowledgment, 
as has been repeatedly decided by this court, so 
as to authorize its being put on reeord, the alter- 
ation of the deed is immaterial on the question of 
constructive notice. 

It is conceded inthe record that this deed of 
October 25, 1872, was executed by Alberry and 
wife, and that the note it was intended to secure 
was also executed by Alberry and wife. The al- 
teration of the deed was of course a matter which 
only affected the parties to it, and if they did not 
complain, it was not a matter of importance to 
third persons. After the execution of this note 
and deed, the Continental Life Insurance Com- 
pany was applied to for further loans, to the 
amount of $7,000. Mr. Tomlinson, who was their 
attorney in Kansas City, was consulted in relation 
to the propriety of such loans. He was examined 
as a witness in this case. The defendants are as- 
signees of this insurance company. In his evi- 
dence he says: ‘I saw an abstract of title to said 
real estate in June, 1873, which showed the last 
deed of trust. I examined the abstract, as tie 
attorney of the Continental Life Insurance Com- 
pany, for the purpose of negotiating a loan from 
that company to Alberry.’’ This deed of trust, 
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spoken of by this witness, is the one [ have re- 
ferred to, taken in October 25, 1872. There was 
a previous deed to secure a loan from Calken, 
which is, however, of no importance in this case. 

The question then is, whether the insurance 
company who made the subsequent loans to Al- 
berry and wife was not affected with notice of 
this previous loan and mortgage—for whether the 
purchaser from the insurance company knew of 
this mortgage is of no consequence, since they 
occupied no other or better position, so far as the 
mortgage is concerned, than the insurance com- 
pany from whom they bought. Linville v. Sav- 
age, 58 Mo. 250. That the knowledge of their 
agent and attorney must be regarded as their 
knowledge is, of course, indisputable. Can there 
be any doubt, then, that they had actual knowl- 
edge that there was a morigage on this land for 
$548, and that they made the loan for $7,000, 
upon the belief that the property was amply suf- 
ficient to secure both? Upon the question of act- 
ual notice we think the notice of a deed, defect- 
ively executed or improperly recorded, is suffi- 
cient to put a subsequent purchaser on inquiry. 
The only object of recording a deed is to prevent 
questions of actual notice. The deed is per- 
fectly good between the parties to it without re- 
eording. The deed in this case was objected to 
for the sole reason that one of the parties to it 
took its acknowledgment. We concede tiis ob- 
jection to be valid—but it is of no force when it 
comes from one who has actual notice that there 
was such a deed—whether the deed turns out to 
be of any validity or not. Whatever such a deed 
is worth, the party who has seen it or is advised 
of its contents, buys subject to it. If the deed is 
worthless, as between the parties to it, it is of 
course worthless as to third persons; but if it is 
good, as between the parties, then itis equally 
good as to third persons who have seen it. 

The judgment of the circuit court was based 
on the ground that there was constructive notice; 
but we think there was actual notice, and. there- 
fore, though we might differ with the circuit 
court as to the grounds of the judgment, inas- 
much as we think it was right, it will be affirmed; 
all the judges concurring. 
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SHERIFF’S SALE— LIABILITY FOR GOODS 
SOLD ON CREDIT—PROCEEDING BY MO- 
TION. 





DISSTON v. STRANCK. 





Supreme Court of New Jersey, November Term, 
1880. 


Where the sheriff has sold goods under levy and ex- 
ecution, and delivered them to the purchaser on his 
promise to pay, the court will rule him, on motion, to 
pay the amount of the bid, less costs and expenses, to 
the plaintiff, as if he had received the money, and the 
plaintiff nced not proceed by action or amercement. 





On motion for rule to show cause why the sher- 
iff of Atlantic County should not pay the sum of 
$335, with interest, the amount of bid at a sale of 
goods under execution. 

A. H. Slape, for 8. V. Adams, 
A. Sharp, for plaintiff iu execution. 

SCUDDER, J., delivered the opinion of the court: 

The return made by the sheriff, S. V. Adams, of 
Atlantic County, toa writ of fieri facias issued in 
the above suit, is that he levied on, and, June 14, 
1879, sold two barouches of the defendant to Da- 
vid Dunn for Richard Doughty and John B. 
Champion for $335, ‘“‘but the said David Dunn, 
Richard Doughty and John B. Champion refused 
to pay the said sum of $335 for said barouches, or 
any part of the said sum of mnney, due the said 
sheriff under said execution. 

The motion now made is that the sheriff pay 
the amount of this bid to the plaintiffs or to the 
clerk of the court. As the objection to payment 
of the money made by the purchasers goes to the 
ownership of the property, and to the entire con- 
sideration, this is not a question of appropriation 
of payments among creditors by the court, but of 
the right of the plaintiff to receive auything 
from the sale; there is no reason, therefore, why 
the money should be paid into court. If the 
plaintiffs are entitled to recover, the order should 
be made for the payment of the money to them. 

It is objected that the motion is informal, be- 
cause in the nature of an action for money had 
and reeived, when the return and proef show that 
the money has not been received by the sheriff; 
that the proceeding should be by amercement or 
action for negligence. Lomerson v. Huffman, 25 


sheriff; A. 


N. J. 625; Hoagland v. Todd, 37 N. J. 544. 
If it be conceded that an action for money 


had and received would not lie, and that the 
plaintiffs might adopt the form of an amerce- 
ment, or an action for neglect, as an appropriate 
remedy, it does not follow that the court, in the 
exercise of its power over its process and officers, 
may not order the performance of a plain legal 
duty relating to such process, that it may not be- 
come useless and ineffective. It is a question of 
mere form; for the return and full proofs of the 
facts, made on the rule to show cause, have been 
presented to the court, and a hearing has beer 
given the parties. If the liability of the sheriff 
is fixed, there is no reason why he should not pay 
the money over, as he would be compelled to do 
by an order of the court, if the money had been 
actually received. 

If he gives an unauthorized credit to purchasers, 
and delivers possession to them of goods sold at 
judicial sales, he will not be permitted to elect 
what remedies shall be pursued against him. If 
he ought to have received the purchase money, the 
court will charge him by direct proceedings on 
motion, as if he had received it, from respect to 
the efficacy of its own process. This is no new 
practice, for it has always been held that the sher- 
iff is liable to the plaintiff in execution for the 
amount of the levy; and if fieri feci be returned, 
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the plaintiff may proceed against him for the 
money by rule of court. 1 Chitty Gen. Pr. 681; 
Wood v. Wood,7 Jur. 325; Botten v. Tomlinson, 16 
L. J. C. P. 138; 8. C.,4 Fisher’s C. S. Dig. 7811; 
Wilbraham v. Snow, 2 Saund. 47 (a) 1; Clerk v. 
Withers, 2 Ld. Ray. 1072. In Denton v. Livingston, 
9 Johns. 96, in an action of assumpsit, with special 
counts, the court held that the action would lie 
against the sheriff for the amount of the sale of 
goods by h‘m, under a venditioni exponas, though the 
purchaser to whom the goods were delivered refus- 
ed to pay forthem. There is no reason shown why 
he may not have a more summary remedy by mo- 
tion. Other reasons are assigned for the discharge 
of this rule, and to these proofs outside of the re- 
turn are offered. 

The plaintiff's attorney answered that the pur- 
chase money might be paid to him at his office on 
the next day; but this was at the request and for 
the convenience of the sheriff who gave the cred- 
it, and to avoid the trouble of traveling several 
miles to meet the purchasers. Neither would the 
expression of an opinion by the plaintiff's attor- 
ney, that the purchasers were responsible, or able, 
be such an interference with the execution of the 
writ as to discharge the sheriff from liability. 
There should be some more distinct act of assum- 
ing the risk to operate as a release. But the cause 
of the failure to collect the sum bid at the sale, was 
not because the parties were unable to pay, but, 
as they allege, because the defendant in execution 
did not own the two barouches, and they took no ti- 
tle by the sheriff’s sale. This, under the authorities, 
will be a-good defense to the sheriff, if he can es- 
tablish it satisfactorily. Hopkins v. Chandler, 17 
N. J. 299; Wilbraham v. Snow, 2 Saund. 47 (a) 
(b); Brydges v. Walford, 6 M. & S. 42. 

Doughty and Champion, who made the purchase 
of the two barouches at the sheriff’s sale, through 
Daniel Dunn, their agent, claimed the property 
before the sale, by purchase from the father-in- 
faw of the defendant, after the levy under the 
plaintiff's execution, and some time in the early 
part of June, 1878. The defendant, George 
Stranck, had a wheelwright shop, where he car- 
ried on business in his own name, at Absecom. 
His father-in-law lived in Philadelphia. The ef- 
fort is made to prove by the testimony of Stranck 
alone, that at the time of the levy he was building 
and finishing the barouches for his father-in-law, 
who furnished the money for the materials, ete. 
But the evidence is unsatisfactory, and bears some 
The sheriff was fully 
indemnified by the plaintiff before the sale; he 
sold under the indemnification, and it was his du- 
ty to collect the purchase money before he deliy- 
ered the barouches to the purchasers. He permitted 
them to go into the power and possession of the 
purchasers, with full consent, which is evidence of 
a delivery to them by him, and renders him liable 
for the amount of their bid. 

After deducting the costs, sheriff's fees and 
commissions which may remain unpaid, the bal- 
ance of the sum bid at the sale must be paid by 





the sheriff to the plaintiffs in execution, and the 
rule will be made absolute. 








ABSTRACTS OF RECENT DECISIONS. 
SUPREME COURT OF THE UNITED STATES 
October Term, 1880. 


JURISDICTION — APPEAL — FINAL DECREE.— 
Where, in a bill for the foreclosure of a mortgage, 
a receiver has been appointed and a writ of as- 
sistance issued directing the marshal to eject the 
parties in possession, and to place in possession 
the receiver, and the lessor of the tenants so 
sought to be ejected, not being a party to the 
original bill, files a petition praying that the 
marshal be enjoined from proceeding further in 
the execution of the writ of assistance, and that 
it be revoked, said lessor holding a tax title which 
had not matured, and upon hearing of said peti- 
tion it was overruled and denied: Held, that no 
appeal to the Supreme Court of the United States 
lies from this order and ruling; that the appeal 
was improperly granted by the court below, and 
the case must be dismissed for want of jurisdic- 
tion; that the order in question was not a final 
decree in ‘‘a case of equity,’’ and that the petition 
was not a bill in equity. Appeal dismissed. Ap- 
peal from the Circuit Court of the United States 
for the District of Kansas. Opinion by Mr. Chief 
Justice WAITE.—Hentig v. Page. 

DECISION OF REFEREE, HOW FAR REVIEWA- 
BLE IN ERROR — EXCEPTIONS TO REPORT OF 
REFEREE.—1. Where under the act to regulate 
practice in civil cases in Missouri, a case was sent 
to a referee for final report subject to exceptions, 
and upon the coming in of the report of the ref- 
eree numerous exceptions were filed by plaintiffs 
in error, which upon hearing by the court were 
overruled as a whole, and the report was con- 
firmed, to which plaintiffs in error excepted— 
upon writ of error, it is held, **That itis doubtful, 
to say the least, whether cases tried in the cireuit 
courts by a referee in States where such a practice 
exists, can be reviewed here;*’ that, although 
the act of 1872 (sec. 914, Rev. Stat.), pre- 
scribes that the pleadings, practice, forms 
and modes of proceedings in civil causes, 
other than equity and admiralty causes in 
the circuit and district courts, must conform as 
near as may be to those in* force and use in like 
cases in the courts of record in the State in which 
said circuit or district court is held, the review of 
aecase in this court is regulated by acts of Con- 
gress, and not by the laws of the States. United 
States v. King, 7 How. 844. By the judiciary act 
of 1789 (1 Stat. 80, sec. 12), it is provided that the 
trial of issues of fact in the cireuit and district 
courts shall be by jury; but it has always been held 
that, if the parties waived a jury trial, judgment 
after trial by the court would not be erroneous. 
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Kearney v. Case, 12 Wall. 281. ‘‘Sucha judgment, 
however,would not be reviewable here.’? Campbell 
v. Boyreau, 21 How. 226. The act of 1865 (Rev. 
Stat. secs. 649, 700) provides, however, that by 
consent, parties waiving a jury, issues of fact in 
civil cases may be tried and determined by the 
court. The doubt is whether the act of 1872 
enlarges the existing modes of subjecting cases to 
review here. There is no express provision of 
that kind, and any allusion to a review here seems 
to be studiously avoided. The final determina- 
tion of this question is postponed, as, if the trial 
before the referee be treated as a trial by the court, 
the judgment must be affirmed. For all the pur- 
poses of our review, the facts, as found and stated 
by the court below, are conclusive. The Abbots- 
ford, 98 U.S. 443. Under the act of 1865 (Rev. 
Stat. 649, 700), we can only determine whether 
the facts found below are sufficient to support the 
judgment, and to pass on the rulings of the court 
on the trial as presented in the biil of exceptions. 
The whole case turns on the overruling of the ex- 
ceptions to the report. We have uniformly held 
thatif a series of propositions is embodied in in- 
structions (to the jury), and the instructions are 
excepted to in a mass, if any one of the proposi- 
tions shall be correct, the exceptions must be 
overruled. Johnston v. Jones, 1 Black. 209; Rog- 
ers v. The Marshal, 1 Wall. 654; Harvey v. Tyler, 
2 Wall. 338; Lincoln ‘vy. Claflin, 7 Wall. 132; 
Beaver v. Taylor,93 U. S. 54. The same rule 
should be applied in cases of this kind. Affirmed. 
In error to the Circuit Court of the United Stares 
for the Eastern District of Missouri. ° Opinion by 
Mr. Chief Justice WAITE.—Boogher v. N. Y. L. 
Ins. Co. 


BANKRUPTCY — FRAUDULENT PREFERENCE.— 
1. Ona question whether the plaintiff ina judg- 
ment, on which goods were taken in execution, 
knew of the defendant’s insolvency and of the 
intent to evade the bankrupt law, the knowledge 
of plaintiff’s attorney is the knowledge of the 
plaintiff. 2. Where the debtor was son of the 
plaintiff, and actively contributed to having judg- 
ment rendered before it could have been done 
without such aid, this was procuring his goods 
to be taken on execution within the meaning of 
the 35th section of the bankrupt law as modified 
by the act of 1874. Hoover v. Wise, 91 U.S. 308; 
Wilson v. City Bank, 17 Wall. 487; Little v. Al- 
exander, 21 Wall. 501. Reversed and proper de- 
cree ordered. Appeal from the Circuit Court of 
the United States for the District of Minnesota. 
Opinion by Mr. Justice MILLER.— Rogers v. 
Palmer. 


CORPORATIONS—ESSENTIALS TO SUBSCRIPTION. 
—A person who paid to an agent of an incorpo- 
rated company a sum of money in part payment 
of subscription, and executed and delivered to 
said agent a bond expressing that it wasin consid- 
eration of ten shares of stock in said company, and 
binding himself to pay at certain dates in instal- 


ments certain other sums of money,said bond after- 4 








wards coming into the possession of the company, 
who entered his name on their books as a stock- 
holder, and published it among others in the lists 
of their stockholders: J7eld, that these facts were 
sufficient to constitute him a stockholder, so far as 
creditors of the company were concerned, al- 
though he never received any certificate of stock, 
nor paid nor was called upon to pay any of said 
instalments; and that, the company having become 
bankrupt, the assignee in bankruptey could eolleet 
the amount of said instalments for the benefit of 
its creditors. The issuance of the certificate of 
stock was not material, inasmuch as it appeared 
otherwise that he had subscribed for the stock, 
and the company had accepted his subscription. 
Upton v. Tribileock, 91 U. S. 45; Webster v. 
Upton, Id. 65. Affirmed. In crror to the Cireuit 
Court of the United States, for the District of 
Iowa. Opinion by Mr. Chief Justice Warrre.— 
Hawley v. Upton. 

PusLic LANDS— TITLE BY RECORD—MANDA- 
Mus.—Upon a petition by McBride fora mandamus 
to compel the Secretary of the Interior to deliver 
to him acertain patent fora quarter-section of 
public lands, which had been signed by the Presi- 
dent, the seal of the United States affixed to it, 
and duly recorded in the proper book in the gen- 
eral land office and countersigned by the recorder, 
it- was held, 1. That the Supreme Court of the 
District of Columbia is authorized to issue the 
writ of mandamus as an original process in cases 
where by the principles of the common law the 
party is entitled to it. 2. When a patent to a cit- 
izen for a part of the public lands has been regu- 
larly signed by the President, and sealed with the 
seal of the government, countersigned by the 
recorder and duly recorded, the right to its posses- 
sion by the grantee is perfect, and a writ of man- 
damus will lie to the officer in whose possession it 
is, to compel its delivery. 3. In the progress of 
the proceedings to acquire, under the laws of the 
United States, a title to the public lands, there 
must, in all cases where the claimant is successful, 
come a period when the power of the executive of- 
cers, who constitute the land department, over 
those proceedings ceases. That period is precisely 
when the last official act has been performed 
which is necessary to transfer the title from the 
government to the citizen. 4. Title by patent 
from the United States is title by record, and de- 
livery of the instrument to the grantee is not es- 
sential to pass the title, as in conveyances by pri- 
vate persons. 5. Therefore, when the officers 
whose action is rendered by the laws necessary 
to vest the title in the claimant, have decided in 
his favor, and the patent has been duly signed, 
countersigned and recorded, the title to the land 
has passed to the grantee, and there remains 
nothing more to be done by the land office but the 
ministerial duty of delivering the instrument, 
which can be enforced by mandamus. 6. An ac- 
ceptance of the grant will, in such case, be pre- 
sumed from the efforts of the grantee to secure 
the favorable action of the department, and es- 
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pecially from the demand for the possession of 
the patent. Reversed. In error to the Supreme 
Court of the District of Columbia. Opinion by 
Mr. Justice MILLER. Mr. Chief Justice WAITE 
and Mr. Justice SWAYNE, dissenting. — United 
States ex rel. v. Schurz. 

SPECIAL DEPOSITS—NATIONAL BANKS.—Na- 
tional banks, as a matter of law, are not responsi- 
ble for the loss of special deposits. Nat. Bank v. 
Graham, 100 U. §8. 699. Reversed. In error to 
the Supreme Court of the State of Vermont. 
Opinion by Mr. Chief Justice WAITE.— Whitney 
v. First Nat. Bank of Brattleboro. 


HOMESTEAD—EXEMPTION FROM FORCED SALE. 
—By the Constitution of Texas of 1868, the home- 
stead of a family was not subject ‘o forced sale 
for debts, except for purchase money, etc. Sears 
and wife executed in 1873 a conveyance of their 
homestead, taking from the grantee a defeasance 
setting forth that the deed was executed as a se- 
curity for certain promissory notes, the two in- 
struments constituting in effect a mortguge. The 
mortgagee brought ejectment for the premises in 
the Circuit Court of the United States, contend- 
ing that the mortgage passed the legal title to 
him, and he was entitled to possession of the 
property by reason of the non-payment of the 
notes secured by the deed. Held, that the home- 
stead exemption provided by the Constitution of 
Texas can not be evaded by reason of the tribunal 
and form of procedure which the mortgagee 
adopted; that a forced dispossession, in eject- 
ment is as much within the prohibition as a 
forcible sale under judicial process. Affirmed. 
Appeal from the Circuit Court of the United 
States, for the Western District of Texas. Opin- 
ion by Mr. Justice FIELD. — Lanahan v. Sears. 


REMOVAL OF CAUSE TO FEDERAL CouRT.—A 
bill was filed in the Court of Common Pleas of 
Luzerne County, Pennsylvania, for an account of 
rents and profits and for a reconveyance of lands 
alleged to have been transferred to defendants as 
a security for money. Defendants answering, 
claimed the lands absolutely. Upon the trial on 
this issue, the bill was dismissed, and complain- 
ant appealed to the Supreme Court, where the de- 
cree below was reversed, the case reinstated, and 
the case was remanded for an account of rents 
and profits, ete., preparatory to a final decree. 
At this stage of the proceedings, and before any 
report of the Master had been filed, the defend- 
ants, having in the interim removed into Virginia, 
filed a petition to remove the suit to the Circuit 
Court of the United States. This petition was 
denied by the State court, and thereupon defend- 
ants, filing a copy af the record, asked the United 
States Clrcuit Court to take jurisdiction of the 
case, and upon its refusal to do so appealed to the 
Supreme Court of the United Statas. Held, that 
the application was too late; by the act of 1875. 
the petition shall be filed ‘* before the trial.” 
This, it was held in the Removal Cases, 100 U. S. 
473, means ‘“‘before the trial isin good faith en- 











tered upon.’’ The Supreme Court of the State 
granted no new hearing, it reversed the decree 
below, and then decreed upon the merits, re- 
manding the case only for matters of detail. Af- 
firmed. Appeal from the Circuit Court of the 
United States, for the Western District of Penn- 
sylvania. Opinion by, Mr. Chief Justice WAITE. 
—Jifkins v. Sweetser. 

CHANGERY PLEADING — BILL OF REVIEW— 
PATENT FOR Pusiic LANpDs.—A bill in chancery 
to set aside a judgment or decree of a court of 
competent jurisdiction on the gronnd of fraud, 
must set out distinctly the particulars of the fraud, 
the names of the parties who were engaged in it, 
and the mannerin which the court or the party 
injured was misled or imposed on. So, also, a 
bill to set aside or annul a patent of the United 
States for public lands, or to correct such a patent 
on account of fraud or mistake, must show, by 
like averments, the particulars of the fraud and 
the character of the mistake, and how it oceurred. 
Affirmed. Appeal from the Circuit Court of the 
United States for the District of California. Opin- 
ion by Mr. Justice MILLER.— United States v. Ath- 
erton. 

MUNICIPAL BONDS; CONSTITUTIONAL LIMITA- 
TIONS UPON THEIR IssuE.—The City of Litchfield, 
Illinois, Jan. 1, 1874, issued bonds for the purpose 
of erecting water-works. The form of the bond 
recited that it was issued under the authority of 
an act of the General Assembly of the State of 
Illinois, approved April 15, 1873, and in pursuance 
of an ordinance of the said City of Litchfield, No. 
184, approved Dee. 4, 1873. Neither the bond 
itself, nor the ordinance of the city, nor the act 
of assembly made any reference to the 12th sec- 
tion of article 9 of the State Constitution adopted 
in 1870, which declares “that no county, city, 
town, township, school district or other municipal 
corporation shall be allowed to become indebted, 
in any manner or for any purpose, to an amount 
including existing indebtedness, in the aggregate 
exceeding five per centum on the value of taxable 
property therein, to be ascertained by the last 
assessment for State and county taxes previous to 
incurring such indebtedness.” Suit was brought 
to recover the amount of unpaid interest-coupons 
attached to certain of these bonds, and the de- 
fense set up was that the bonds had been issued in 
violation of the Constitution of the State. It ap- 
peared in proof that the indebtedness of the city 
before the issue of the bonds in question, exceeded 
the constitutional limit, five per centum of the as- 
sessed value of the taxable property of the in- 
habitants. It was upon this state of facts held by 
the court, that the foregoing article and section of 
the Constitution, beyond all question, withheld 
from the legislature the power to authorize mu- 
nicipal corporations to incur indebteduess beyond 
the constitutional limit. Law v. People, 87 Ill. 
392; Fuller v. Chicago, 89 Ill. 294. The court 
further held that the evidence, by which the city 
sought to show that its indebtedness before the 
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issue of the bonds was beyond the constitutional 
limit, was not only free from serious objection, but 
apparently the best proof on these subjects that 
the law afforded, and that, if the evidence showed, 
as against a bona jide holder, that the bonds issued 
January 1, 1874, created an indebtedness beyond 
the prescribed limit, there was no escape from 
the conclusion that the bonds were void for the 
want of legal authority to issue them at the time 
they were issued. If, however, the court proceeds, 
the bonds in question contained reeitals which 
upon any fair construction amounted to a repre- 
sentation that the city’s indebtedness, increased 
by the amount of the bonds in question, was 
within the constitutional limit, then the city 
might have been estopped from disputing the 
truth of such representations as against a bona fide 
holder of its bonds. See Town of Coloma v. 
Eaves, 92 U. 8. 490. ‘‘So inthe more recent case 
of Orleans v. Platt, 99 U. S. 682, it was said that 
where the bonds on their face recite the cireum- 
stances which bring them within the power, the 
corporation is estopped to deny the truth of the 
recital.”’ The bonds of the city of Litchfield 
contain, however, no such recital; for the state- 
ment that they were issued under the authority of 
the statute and in pursuance of the city ordinance, 
does not necessarily import a compliance with 
the Constitution. ‘The present action can not 
be maintained unless we should hold that the 
mere fact that the bonds were issued, without any 
recitals of the circumstances bringing them wsith- 
in the limit fixed by the Constitution, was, in 
itself, conclusive proof in favor of a bona fide 
holder, that the circumstances existed which au- 
thorized them to be issued. Wecan not so hold.”’ 
Affirmed. In error tothe Circuit Court of the 
United States for the Southern District of [linois. 
Opinion by Mr. Justice HARLAN. Buchanan v. 
City of Litchjield. 


ee 


SUPREME COURT OF MISSOURI. 
November, 1880. 


VALIDITY OF LIENS UPON PERSONAL PROPER- 
TY TO BE AFTERWARDS ACQUIRED.—Bircher was 
the owner of asix-story building in St. Louis, ad- 
joining the Laclede Hotel, and February 7, 1873, 
while work was in progress to convert it into a 
hotel, leased it to John W. and Walter Malin, t» 
be used by them, when completed, as a hotel. At 
that date, there were no fixtures or furniture in 
the building, but they were to be put in thereafter 
by the Malins, and were actually placed in the 
building in July, 1873. The term of the lease was 
ten years, commencing the — of ——, 187-, 
the annual rent reserved being $32,000, payable in 
monthly payments of $2,660.66, on the last day of 
each month. The lease contained this provision: 
‘All fixtures, furniture and other improvements 
shall be bound for the rent and fulfillment of 








other eovenants herein contained on the part of 
the lessees.”’ And any forfeiture for non-fulfill- 
ment of eonditions therein might be enforced at 
any day or time, however distant, after such fail- 
ure or default should happen. The concluding 
stipulation was: ‘**This lease shall commence on 
the first of the month after the completion of said 
building, and the blanks shall be filled that day. 
It is further agreed that connections can be made 
with the Laclede Hotel.’’ The building was com- 
pleted August 1, 1873, and the blanks in the lease 
filled as of that date, and the lease duly recorded. 
In the meantime, the fixtures and furniture in 
question were placed in the building. Fébruary 
9, 1874, the Malins borrowed $25,000 of .Nannie 
M. Wright, and gave her a deed of trust on all the 
personal property in the Laclede-Bircher Hotel,the 
name of the combined buildings, tosecureit. May 
26,1875, she loaned them $10,000 additional, and 
tooka deed of trust on the same property. She took 
these deeds with actual notice of the stipulations 
of the lease. Bircher entered and took possession 
of the property in the Bircher building, claiming 
a lien under the lease for rent in arrear, which was 
resisted by Nannie M. Wright on the ground that 
Bircher’s lease failed to create a lien on the goods 
in question in law or equity. The judgment of 
the circuit court was in Bircher’s favor, which was 
affirmed by the Court of Appeals. Held, upon an 
exhaustive review of the conflicting cases on the 
subject, that, on the facts stated, the stipulations 
of Bircher’s lease gave hima valid lien on the 
property subsequently put into his building, which 
he was entitled to have enforced as a prior lien as 
against the deeds of trust for the benefit of Nannie 
M. Wright, taken with notice of such prior lien. 
Affirmed. Opinion by Henry, J.— Wright v. 
Bircher. 


WILLS—BEQUESTS FOR SUPPORT OF RELA- 
TIVES—TRuST ESTATE—LIEN FOR ADVANCES BY 
TRUSTEE—DISCRETIONARY POWERS OF TRUSTEE. 
—This eontrovorsy is between the representatives 
of Peter J. Hurck, deceased, and certain beneficia- 
ries under the will of Rose D. Rice, in which 
Hurck was named as trustee, the object being to 
charge certain advances made by Hurck, as trustee 
under the will, to one of the beneficiaries upon the 
trust estate. The will, made in 1869, bequeathed 
to Hurck the entire estate, with power to sell, 
mortgage, or otherwise dispose of, as he might 
think proper. After providing for the payment of 
her debts, and the erection of a monument in Cal- 
vary Cemetery, the will directed Hurck to hold 
one-third of the estate for the benefit of the chil- 
dren of testatrix’s sister. The fourth clause 
reads: “Out of the proceeds, interest, rents, in- 
come or profits of the balance of my estate, my 
trustee shall, from time to time, pay over to my 
brother, John M. Rice, such sum, or sums of 
money, as my brother may need for his support. 
Not knowing how much may be necessary for that 
purpose, I leave the amount entirely to the discre- 
tion of my said trustee, with the understanding 
that the aggregate shall not exceed the remaining 
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two-thirds of the proceeds of my estate, except 
in case the preceding clause of this my last will 
and testament in favor of the children of my de- 
ceased sister Ann should become void; for, in that 
case, my said trustee may alse employ that one- 
third for the support of my brother, should my 
said trustee deem it proper and expedient to do 
so. Should my brother John marry and die, ieav- 
ing issue him surviving, then my trustee shall hold 
all the above balance of my estate in trust for 
such child or children of John, share and share 
alike, and may convey the same to them in equal 
shares,’’ etc. The Roman Catholic Asylum of St. 
Louis is named residuary legatee. The estate 
consisted of real estate in St. Louis, estimated to 
be worth from $115,000 to $125,000. From 1869 to 
1875 the trustee advanced to John M. Rice $23,- 
743, out of his own funds, for the support of said 
Rice, which his representatives now seek to en- 
force as alien upon the trust estate. This claim 
is resisted on the grounds that the advances made 
were extravagant, and that the trustee only had 
the power under the will to use the profits of the 
estate. Hetd, that the intention of the testatrix 
manifestly was to provide for the support of her 
brother out of at least two-thirds of her estate; 
that for this purpose she placed the trustee in her 
own place and stead, and that the advances he was 
authorized to make were limited only by his dis- 
cretion, and included the principal as well as the 
profits of the estate. Court of Appeals reversed, 
and Circuit Court affirmed. Opinion by NAPTON, 
J.—Haydel v. Hurck. 

PROMISSORY NOTES — CONSIDERATION — RE- 
LIEF IN EQUITY—MISTAKE OF LAW.—Defendant 
purchased a tract of land from one Cowan, and 
executed two promissory notes for the balance of 
‘the purchase money, payable in one and three 
years, receivnig a title bond for the land. The 
note first due was paid at maturity. Before ma- 
turity of the second note, Cowan made a general 
assignment, of all his property to plaintiff. Au- 
gust 19, 1871, defendant tendered plaintiff the full 
amount of principal and interest then due on the 
second note, and demanded a deed, which plaint- 
iff refused. April 11, 1875, plaintiff demanded 
the amount then due on said note, which defend- 
ant offered to pay, less the interest since the above 
tender. Plaintiff’s attorney insisted that defend- 
ant was liable forthe interest during said time, 
and finally prevailed on him to execute the note 
sued on, which includes the balance due on the 
note in question, and the interest to the date of 
settlement. Defendant made two payments on 
the note in suit, which reduced the amount toa 
sum less than the controverted interest on the old 
note, and now asks to be relieved from the pay- 
ment of this balance, on the ground that it repre- 
sents interest which was not lawfully due, and 
that he was mistaken as to the law when he exe- 
cuted the note. Held, that he was not entitled to 
the relief sought on the ground of his ignor- 
ance of the law. There must be something more. 
The circumstamces must be such as to excite ‘“‘sus- 





picions of fraud, imposition, misrepresentation, or 
undue influence, on one side, and imbecility, cre- 
dulity, or blind confidence, on the other.’? Faust 
v. Bimer, 30 Mo. 414; Griffith v. Townley, 
69 Mo. 13. Nothing of the kind appearing in 
this case, the relief was properly denied. The 
case is like Fitzgerald v. Peck, 4 Littell, 125, where 
the attorneys for both parties acted upon a mis- 
taken view of the law in making a settlement. 
Affirmed. Opinion by HouGn, J.—Dailey v. Jes- 
sup. 


REAL EsTATE — CONVEYANCES — HEIRS — 
WIFE’s EQquiry—TRvusTs—ESTOPPEL.—The facts 
of this case are essentially the same as those in 
Mercier v. Missouai River, etc., R. Co., 54 Mo. 
506. Upon a review of the case, the court 
reaflirms the opinion there rendered. The wife’s 
equity is discussed and explained, but not applied ; 
and Napton, J., for himself, concedes that in En- 
gland a settlement of this description of the wife’s 
property upon her, to the exclusion of the hus- 
band, always includes the children. It is doubted 
whether the doctrines stated apply to lands situ- 
ated as these were, but held that if they were ap- 
plicable, the decree made in 1847, declaring the 
trusts involved in this case, was erroneous. The 
decree, however, was rendered by a court of com- 
petent jurisdiction, with all the facts before it, and 
upon a proper appearance of parties. In proceed- 
ings of this kind, the children are never made 
parties. The court proceeds upon the request of 
the wife or her trustee, or without any application, 
or in some cases at the instance of the debtor. 
The title was taken in conformity to the decree, 
and the deed conveyed an absolute estate in equity 
to Mrs. Mercier, and not a life estate, with re- 
mainder to her children, as maintained by plaint- 
iffs. 2. It was urged that the decree under which 
the land was sold, made in 1858, was void because 
Mrs. Mercier appeared by attorney. Conceding 
that she did, it appears that her trustee received 
fhe purchase money, and in the absence of any 
showing to the contrary, tt should be presumed 
that she acquiesced in the sale and received the 
purchase money from him. This would estop 
her, if living, from obtaining a rescission of the 
conveyance without a return of the purchase 
money, and her heirs can have no greater rights in 
consequence of her death. Affirmed. Opinion by 
NAPTON, J.—WMercier v. West Kansas City Land 
Company. 


ADMINISTRATION—FINAL SETTLEMENT—SET- 
TING ASIDE FOR FRAUD—JURISDICTION OF CIR- 
cuit CourtT.—1. Action by heirs to set aside final 
settlement on ground of fraudulent charges therein. 
The only charge complained of is a credit allowed 
Brown, the administrator of one Byerly, for $568.- 
23, the amount of a judgment due him against the 
estate. The circuit court set aside the settlement. 
Held, that in order to justify the re-opening of a 
final settlement, there must be not only an unjust 
but a fraudulent claim allowed; Miller v. Major, 
67 Mo. 248; and the court is of opinion that, on 
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the facts of this case, the circuit court committed 
no error in setting aside the settlement. There 
was no direct evidence of fraud on the part of 
Brown, who was proved to be a man of good 
character; but there was nothing to prove the pro- 
priety of the charge, and that it was a mistake, 
appeared beyond question. No such judgment 
could be found, though the records of all the 
courts in the county were examined. Brown was 


a clerk in decedent’s store, and lived in his fam-_ 


ily. His charges as clerk were duly allowed in 
the final settlement. All the evidence shows that 
the claim was a false one, and Brown, being ac- 
quainted with the facts, must have known it to 
have been such, and his representatives can sug- 
gest no satisfactory explanation. 2. The circuit 
court, after setting aside the settlement, ordered 
the administrator of Brown to settle up the estate 
of Byerly. Held, that this order was in excess of 
the jurisdiction of the circuit court. The judg- 
ment vacating the settlement was right, and left 
the matter to the probate court, which had the 
sole jurisdiction to take the necessary steps to se- 
cure a settlement of the estate. Judgment af- 
firmed as modified. Opinion by NaprTon, J.— 
Byerly v. Donian. 





SUPREME COURT OF INDIANA. 
December, 1880. 


GUARDIAN’s BOND — CHANGING ORDER OF 
SALE — SURETY’s ANSWER — PLEADING. — 1. 
Where, upon the petition of a guardian for the 
sale of real estate of his ward, the court ordered 
a sale of the same at private sale, upon his execu- 
ting an additional bond, and afterwards the court 
modified the order so as to authorize him to sell 
the real estate at public sale: Held, in a suit by 
the administrator of the deceased ward upon such 
guardian’s bond, alleging the conversion of the 
proceeds of the sale by the guardian, that the 
terms of sale as fixed by the first order of court 
constituted no part of the contract evidenced by 
the bond, and the changing of the order did not 
change the obligation of the bond or impair it in 
any degree. 2. In such suit the surety answered 
that such guardian had refused to claim credit for 
a large sum of money expended by him for the 
support and education of his ward, etc. Held, 
that this answer was insufficient because it did 
not allege that the guardian had used any part of 
his ward’s estate for her support, ete., and it 
might well be assumed that the money expend- 
ed by him, 1s alleged, was such a gift as a 
father might properly make to his infant daugh- 
ter; especially as it was not alleged that such ex- 
penditure was beyond his means, or had impaired 
his estate, or that he was at the time insolvent or 
in danger of insolvency. 3. It was claimed that 
the bond was insufficient, because it was not con- 
ditioned for the ‘*faithful payment and accounting 








for all moneys issuing from such sale,’ but only 
for ‘‘the faithful discharge of his duties.’’ Held, 
that the bond comes fairly within the scope of sec. 
790 of the Code. 2 Rev. Stat. 311; Railsback v. 
Greve, 58 Ind. 72; Graham v. State, 66 Ind. 386; 
Lane v. Clodfelter, 67 Ind. 25. Affirmed. Opin- 
ion by HowK, J.— Stevenson v. State, ex rel. Ruddell. 

REPLEVIN—VERDICT NOT SUSTAINED BY Ev- 
IDENCE.—In 1871, Samuel Davis mortgaged cer- 
tain land of which he was in possession, to his 
mother, to secure the payment of three promissory 
notes. This mortgage was afterwards foreclosed 
and the land purchased by Mrs. Davis, who re- 
ceived a sheriff’s deed for the same in June, 1876. 
Davis continued in possession of the land after 
his mother received her deed, and in the fall of 
1876, he and another, as tenants of Mrs. Davis, 
sowed portions of the farm in wheat. In 1877 
the wheat was harvested, and the amount due 
from them to Mrs. Davis was put into a separate 
bin for her use. This wheat was afterwards at- 
tached as the property of Samuel Davis, and his 
mother sued to recover it. There was a verdict 
and judgment against her. Held, that the verdict 
was not sustained by the evidenca, and_a new 
trial should have been granted. Reversed. Opin- 
ion by NIBLACK, C. J.—Davis v. Hamilton. 


RAILROADS—KILLING STOCK—OWNERSHIP OF 
RoaD — EVIDENCE.—1. In an_ action against a 
railroad company for killing stock, the defendant 
offered in evidence the record of the lease of the 
road on which the stock was killed to the defend- 
ant, but the court refused to permit its introduc- 
tion. Held, that the evidence was competent and 
admissible under the general denial, the question 
of the ownership of the railroad being put in is- 
sue by the general denial. Pittsburgh, etc. R. 
Co. v. Bolner, 57 Ind. 572; Pittsburgh, etc., R. 
Co. v. Hannon, 60 Ind. 417; Jeffersonville, etc. 
R. Co. v. Downey, 61 Ind. 287. 2. Uncertainty in 
pleading can not be reached by demurrer for want 
of facts, and after verdict it can not be made 
available, either in arrest or for the reversal of 
the judgment. Cincinnati, etc. R. Co. v. Chester, 
57 Ind. 297; Pennsylvania Co. v. Sedwick, 59 Ind. 
336; Barnett v. Leonard, 66 Ind. 422. Reversed. 
Opinion by Howk, J.—Pittsburg, etc. R. Co. v. 
Hunt. 

ASSESSMENT FOR TAXATION—DEDUCTION OF 
Bona FIDE INDEBTEDNESS—WHAT IS A FINAL 
JUDGMENT.—1. Under the assessment law a res- 
ident tax-payer, in listing his personal property 
for taxation, has the right to deduct from his 
‘‘money at interest, either within or without the 
State,’’ and the “total amount of all credits” 
owned and held by him, his *‘bona fide indebted- 
ness,”’ and list or give in the remainder only, for 
the purpose of taxation. 2. In section 54 of the 
assessment act of 1872, 1 R. 8. 87, the word ‘‘or,”’ 
immediately following the words ‘money loaned,”’ 
and immediately preceding the words ‘‘on account 
of any bond,” isa probable error and should be 
eliminated. 3. Sustaining a demurrer to a plead- 
ing, without any further action of the court upon 
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it, is not a final judgment from which an appeal 
to the Supreme Court will lie; but where further 
action is taken upon the demurrer, as a rendition 
of judgment for costs, an appeal will lie. Re- 
versed. Opinion by HowKk, J.—Matter v. Camp- 
bell. 


CRIMINAL LAW— ASSUMPTION THAT CRIME 
HAD BEEN COMMITTED—ERRONEOUS INSTRUC- 
TION.—Under an indictment for murder by the 
malicious changing of a railroad switch, whereby 
a train was thrown from the track, it was agreed 
upon the trial that the deceased was a brakeman 
upon a train that was wrecked by the misplace- 
ment of a switch by some person, and was killed. 
The court, among other things, charged the jury: 
‘A great crime has been committed in this county 
through an act which resulted in the death of a 
servant of a railroad corporation,” ete. Held, 
the charge was clearly erroneous. The court 
should not have assumed that the crime charged 
had been committed; much less should it have 
been stated inemphatic language that it had been 
committed. There was nothing in the agreement 
that admitted the commission of the crime by any 
one. All that was conceded might be true, and 
yet the crime charged not have been committed at 
all. For aught that appears in the agreement, the 
switch may have been changed by some of the 
railroal employees, innocent of any malice. Upon 
that point the court had no right to assume the 
existence of a fact which the jury were required 
to find from the evidence. The following author- 
ities may be consulted: Smathers v. State, 46 Ind. 
447; Barker v. State, 48 Ind. 163; Killian v. Eigen- 
mann, 57 Ind. 480. Reversed. Opinion by Wor- 
DEN, J.—Jackman v. State. 


PRACTICE—SPECIAL FINDING—RATE OF IN- 
TEREST ON NOTE AFTER MATURITY.—1. A special 
finding of facts not made at the request of either 
party, nor signed by the judge, can only be re- 
garded as ageneral finding. Conwell v. Clifford, 
45 Ind. 392; Caress v. Foster, 62 Ind. 145. 2. 
Where there is no objection below to the form or 
substance of the judgment, and no motion is 
made there to modify or correct it, the question 
ean not be raised inthe Supreme Court. Smith v. 
Dodds, 35 Ind. 452; Lewis v. Edwards, 44 Ind. 
333. This rule applies toa judgment which is 
objected to on the ground that it was unlawfully 
specified therein that it should be executed with- 
out relief from valuation or appraisement laws 
(O Brien v. Peterman, 34 Ind. 556; Johnson v. 
Prine, 55 Ind. 351) ; and to a case whereit is claimed 
that the judgment was erroneous, because a higher 
rate of interest than judgments ordinarily bear, 
had been specified by the court in the judgment. 
3. Where a note does not in terms provide for the 
payment of any rate of interest after its maturity, 
such note bears after that time merely the legal 
rate, by operation of law. Burns y. Anderson, 68 
Ind. 202; Brewster v. Wakefield, 22 How. 118. 
But where in such acase the judgment bears a 
higher rate of interest than is thus provided, the 








question can not be presented in the Supreme 
Court merely by assigning as a cause for a new 
trial that the damages are excessive, or that the 
court erred in the assessment of the amount of 


recovery. Spurrier vy. Briggs, 17 Ind. 529; Floyd 
v. Maddux, 68 Ind. 124. Affirmed. Opinion by 
Howk, J.—Smith v. Toleman. 





SUPREME COURT OF WISCONSIN. 
November 30, 1880. 


RAPE—ULTIMATE CONSENT.—1. In a prosecu- 
tion for rape, where the evidence did not show 
such personal violence and threats that, through 
terror, the power of volition and of resistance 
was wholly lost, the court charged the jury that, 
“if the woman ultimately consented to the inter- 
course, such consent not being freely or volunta- 
rily given, but being obtained through fear, du- 
ress and fraud, or partly by fear and partly 
by force, then the offense was rape;’’ and it 
gave other instructions of like effect. Held, er- 
ror. 2. Strictly speaking, while ultimate submis- 
sion of the woman, induced by fraud or fear, or 
by incapacity for further resistance, may not be 
inconsistent with the crime of rape, her consent, 
which properly implies a positive act of the will, 
isalways inconsistent with that crime. Opinion 


by ORTON, J.— Whittaker v. State. 


MURDER — EVIDENCE — CHARACTER OF THE 
DECEASED.—In a prosecution for murder in the 
first degree, under the statute, where it appeared 
that the fatal blow was inflicted with a pocket- 
knife, and that the deceased made the first as- 
sault: Held, that it was error to reject evidence 
offered by defendant to show that deceased was a 
man of great physical strength, and was a ‘‘des- 
perate, fighting, ruffianly character,’’ and that 
defendant had knowledge of these facts. Brucker 
v. State, 19 Wis. 539, distinguished. Opinion by 
COLE, J.— State v. Nett. 

CRIMINAL LAW—INTEREST OF COUNSEL FOR 
PROSECUTION.—1l. On trial of an information for 
burglary, the person who is alleged in the in- 
formation to have been the owner of the house 
broken and entered, and of property stolen there- 
in, being an attorney-at-law, was permitted to 
assist the district attorney at the request of that 
officer. No other special interest in the prosecu- 
tion on the part of such attorney was shown. 
Held, that his participation in the trial is no 
ground of reversal. 2. Evidence returned with a 
writ of error, but not included in a bill of excep- 
tions, cannot be considered by this court. Opinion 
by Lyon, J.—Lawrence v. State. 

PARTNERSHIP—W HAT CONSTITUTES—COMPEN- 
SATION BY A PERCENTAGE OF PROFITS.—1l. A 
mere agreement that, for his services in conduct- 
ing A’s business, B shall be paid out of the profits, 
is not sufficient to constitute a partnership. 2. 
In an action by A against an officer who, on an 
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attachment against B, had seized property as 
partnership property of A & B, where the clear 
proof as to the actual arrangement between A 
and B, showed that there was no partnership: 
Held, that there was no error in taking that ques- 
tion from the jury, notwithstanding proof that on 
some occasions A had spoken of B as his ‘‘part- 
ner.” So held where no question of estoppel was 
involved. -Opinion by COLE, J.—WNicholaus v. 
Thielges. 

DEED—POSSESSION OF GRANTEE — PRESUMP- 
TION OF DELIVERY—EVIDENCE.—l. Yrossession 
of a deed by the grantee therein named is pre- 
sumptive evidence of a delivery thereof to him by 
the grantor, and throws the burden of proof upon 
the party who denies such delivery. 2. In this 
case, the grantor went toa magistrate alone, and 
executed and acknowledged the deed, without 
previous communication with the grantees on the 
subject; his remarks to the magistrate indicated 
that he expected the making of the deed to defeat 
a railroad mortgage on the land, which he 
thought he ought not to pay; there is no testi- 
mony, except that of the grantees, showing 
that the deed was ever seen afterwards by any 
one until after the grantor’s death, thirteen years 
after the date of its execution, when it was found 
among his papers by one of the grantors, and 
procured to be recorded; the grantees, nephews 
of the deceased (who was unmarried), lived with 
him upon the land, which they all worked in com- 
mon; there was no visible change in the control 
or management of the land after the execution of 
the deed; it was assessed for taxation to the 
grantor until his death, and the receipts for the 
taxes were found among his papers. Held, that 
these facts are sufficient to rebut the presumption 
of delivery arising from the possession of the in- 
strument by the grantees. 3. The testimony of 
the grantees, if accepted as true, would show a 
delivery to them; but, in addition to the facts 
above stated, their testimony is contradicted in 
some important particulars by other witnesses; 
and the trial courtfound againstthem. Held, that 
there is no such preponderance of evidence 
against the finding as will justify a reversal of the 
judgment. Opinion by Lyon, J.—Stewart v. 
Stewart. 








NOTES. 





—On Jan. 5th, Mr. Justice Woods, the newly 
appointed associate justice of the United States 
Supreme Court, subscribed the usual oaths of of- 
fice, and took his place onthe Supreme Bench. 
What is known as the ‘“‘ironclad oath” to ‘sup- 
port and defend the Constitution,’ and de- 
claring that the taker has ‘never borne arms 
against the United States,” etc., was administered 
by Chief Justice Waite, in the presence of the 
associate justices in the robing.room. They all 








then proceeded to the court room, and, the court 
being opened, Judge Woods read aloud the fol- 
lowing special oath of office, and subscribed it 
before Clerk McKenney: “I, William B, Woods, 
do solemnly swear that I will administer justice 
without respect to persons, and do equal right to 
the poor and to the rich; and that I will 
faithfully and impartially discharge and per- 
form all the duties incumbent on me as 
an associate justice of the Supreme Court of 
the United States, according to the best 
of my abilities and understanding, agreeably to 
the Constitution and laws of the United States— 
so help me God.” He signed a copy of the forego- 
ing upon the back of his commission, and then 
took his seat next to Justice Bradley, on the ex- 
treme left of the Chief Justice. His predecessor, 
Judge Strong, assisted at the ceremony in the 
robing room, and occupied a seat among the law- 
yers within the bar, while Judge Woods took the 
final oath. 


——tThe statement made by Surrogate Calvin, 
of New York, as to the work done in his court in 
the last year, presents many interesting facts. Of 
the 994 wills offered for probate, 62 were contest- 
ed, letters testamentary were granted upon 923, 
and 30 will-contests are still pending. The Sur- 
rogate issued letters of administration in 1,941 
cases, disposed of more than 5,000 motions, and 
granted 2,403 decrees. The Surrogate presided 
at will-contests on 213 days, and heard motions on 
94 days. The additional room givento the Sur- 
rogate by the completion of the wing of the court- 
house, has provided much better facilities both for 
the keeping of the records and for the work to be 
done in the court. The Surrogate’s statement 
also presents some statistics as to the result of his 
administration since April 12, 1876, to ‘show that 
testamentary dispositions of property have been 
quite as secure and the expenses of the litigation 
respecting them have been very much less than 
the dispositions of similar property by sale, con- 
veyance or gift censummated in the life of the 
owner.’’ At least $400,000,000 in property has been 
disposed of by the 4,719 wills offered for probate. 
The 296 wills contested, including the Vanderbilt 
and Stewart wills, have covered over ¢200,000,000 
of property. Only 22 wills have been rejected, cov- 
ering $600,000 in property, or three-tenths of one 
per cent. of the amount involved in the contests. 
The allowance to unsuccessful contestants amount- 
ed to $50.000, and all allowances to counsel (which 
are in lieu of costs in other courts), amounted to 
$150,000. The total of the expenses of adminis- 
tering the Surrogate’s office has been about one- 
thirtieth of one per cent. of the amount coming 
within the jurisdiction of the court. 


Not long ago, in the New York Court of Ap- 
peals, an Irish lawyer, while arguing with the 
earnestness of his race, stated a point which the 
court ruled out. ‘Well,’’ exclaimed the attorney, 
‘if it plaze the court, if Iam wrong in this, I 
have another point that is equally as conclusive.’’ 
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